PRACTICAL STRATEGIES FOR MEDIATORS

Prepared by Thomas Dougherty, DSCP-G

1. Pre-Mediation Case Preparation

a. Administrative Issues: obtaining fund cite from host activity; availability of conference room and computer; software issues; waiting room for participants during caucus; availability of reviewing and approving officials, and of legal counsel; special needs of parties; dealing with the stress of mediation.

b. Substantive and Procedural Issues: procedural posture of the complaint; substantive background of complaint; which parties should be present; will attorneys participate; will union representative be present; what are the legal issues; ADEA issues.

2. Mediation Issues

a. Mediator’s role (active v. passive)

b. Helping the parties establish ground rules

c. Coach v. evaluator (or hybrid)

d. Role of representative – switching representatives

e. Confidentiality issues and explaining what is not confidential

f. Caucusing – when and how often

g. Providing case evaluations to the parties

h. When to reconvene the parties in joint session

i. Drafting the agreement – special issues, such as ADEA and breach of agreement

j. Ensuring proper review of tentative agreement – mediator’s role

k. Role of Counsel’s Office and other offices (EEO, HRO) in reviewing draft agreement

l. Ensuring closure – who should sign the agreement

3. Post-Mediation Issues

a. Questions from the parties

b. How to handle your notes

c. Inquiries from non-parties

d. Mediator’s role after the mediation

e. Post-mediation remorse
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