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FOREWORD

PURPOSE

The purpose of this guidebook is to provide acquisition personnel with guidelines for processing urgent procurements.  The primary focus is on procedures that are peculiar to urgent acquisitions; however, routine acquisition procedures are included when they enhance the understanding of urgent procedures.  If an issue arises that is not addressed in this guidebook and further guidance is needed, please contact the cognizant Commodity Contracting Support Team. 

This guidebook is not intended to replace or supersede the FAR/DFARS/DLAD.  In the event that a conflict exists between the regulation or the agency supplements and the contents of this guidebook, the regulations/supplements govern.  In the event that a conflict exists between the DSCP Guiding Principles for Acquisition (DGPA) and this guidebook, the DGPA shall govern.

OBJECTIVE

The purpose of these procedures is to empower DSCP acquisition personnel to meet customers' needs in the most expedient manner, while complying with regulatory and policy requirements.  We pursued every opportunity to relax approval levels and to postpone documentation requirements wherever possible.  In the current environment of limited resources and multifunctional personnel, the emphasis is on increased responsibility at lower levels.
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I.  SUPPLY CHECKLIST

When an emergency requirement is identified, members of the multifunctional procurement team should work together to determine the most efficient and effective method for satisfying the requirement.  This includes researching alternative sources that may prove more expedient or less costly than pursuing an emergency procurement or researching the availability of a commercial item to meet the customer's needs. 

The following checklist is provided to aid this process.  It may not be feasible to examine every possible source presented here.  The most significant factors impacting this process are time and resources.  When is delivery required?  What kind of lead-time is necessary to meet the required delivery?  Do you have the time and resources to pursue alternative sources of supply?  The following checklist is provided to aid this process.

Actions to Investigate Availability of DoD-owned Stock: 

· Query the availability of stock through automated databases (e.g., SAMMS, DISMS, DILNET, Inventory Locator Service (ILS)). 

· Request a physical inventory from the depots that stock the item. 

· Research the availability of acceptable substitutes and customer's willingness to accept a substitute. 

· Query the availability of stock at the Defense Reutilization & Marketing System (DRMS)(Government Web Site: http://www.drms.dla.mil). 

· Pursue the buy-back of service-owned material when available. 

· Query the Joint Total Asset Visibility (JTAV) System.

For Material Already on Contract: 

· Request acceleration of current contracts. 

· Divert other scheduled deliveries. 

· Analyze contractor's production mix to determine if contracts can be shifted to prioritize backorder items. 

· Request expedited receipt processing at depots. 

· Modify depot stock contract to effect direct vendor delivery (DVD).

For Material to be Purchased:

· Research availability of commercial items. 

· When appropriate, request NIB/NISH purchase exception. 

· Pursue exigency buy.
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II.  OPERATION NOBLE EAGLE/ENDURING ENDURING FREEDOM
To access local policy/procedures to be followed in support of Operation Noble Eagle/Enduring Freedom, see the web site located on the DSCP Office of Procurement Management homepage.  To get there directly, access it at http://131.82.241.3/contract/ops.htm.  The user is cautioned to visit this site regularly.  Any revisions to the above subject are added to the web site on a real time basis. 

We have included this coverage into the Guidebook so the user will have all Urgency procurement information available in one location.  Note that even though this Part II deals exclusively with Operation Noble Eagle/Enduring Freedom, the user should also peruse the entire Guidebook as needed.

III.  PROCUREMENT STEPS

Purchases Using Simplified Acquisition Procedures

These procedures apply strictly to purchases using simplified acquisition procedures in accordance with Part 13 of the FAR/DFARS/DLAD/DGPA.  However, there are other procedures throughout this document that may also apply to these types of acquisitions.  These cases are, identified in the body of this guidebook.

The contract specialist should:

1.  Solicit with delivery as the primary evaluation factor.  Note:  Though the Delivery Evaluation Factor program (DEFP) is a Best-Value Buying program that should be used in all acquisitions used by the General & Industrial Commodity Directorate that meet the specific criteria described in DGPA 11.403-P(b), its use in urgent acquisitions should be limited.  The DEFP allows for evaluation of quotes and proposals based on a combination of price and delivery.  However, for the urgent acquisition, delivery is the primary evaluation factor.  This applies to all dollar value acquisitions.

2.  DD Form 2579

(a)  All solicitations estimated over $10,000 require review/approval by the Small Business Specialist.  However, see DGPA 19.501 for full coverage (http://www.dscp.dla.mil/contract/dgpa/Dgpa19.htm#19.501).  For acquisitions under $10,000, the contracting office shall document the individual file if the purchase is not set aside and shall include the appropriate reasons for this decision.  
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(b)  Contact the Small Business Office (DSCP-T) and provide verbal notification of your set-aside determination.  Also provide the specialist with an estimated date for completion of the DD Form 2579.  In cases of extreme urgency, do not delay solicitation pending receipt of a signed DD Form 2579.  In no case shall the DD Form 2579 be forwarded more than ten working days after award.  

(c)  As appropriate, annotate Block 13 to indicate that no synopsis is required; cite the exception at FAR 5.202(a)(2).  A synopsis is not required for purchases estimated below $25,000.  In Block 14 - Remarks, include the following statements: "Emergency Buy -- Request Expedited Approval" and "Past suppliers to be solicited include: (attach source list). 

3.  Normally, a synopsis is required for solicitations estimated to exceed $25,000.  However, this threshold rises up to and including the SAT for solicitations posted through the Procurement Gateway (see DGPA 5.202(f) (http://www.dscp.dla.mil/contract/dgpa/dgpa05.htm#5.20)).

For acquisitions based upon urgency, a synopsis may be waived.  The required documentation for the waiver must include at a minimum:  an impact statement from the CBU supply specialist and the total number of bidders on the list at a minimum.  Each urgency determination to waive synopsis shall be approved at a level higher than the contracting officer (see DGPA 5.202 and 5.207 for additional guidance).
4.  When premium payment is involved, obtain the agreement of the CBU supply specialist, document the premium payment rationale (can be done on a post-award basis), and issue a two-party purchase order.  Closely monitor performance and recoup any premium payment if the contract delivery date is not met.  

5.  Manually for G&I fund (use of RAPID is encouraged).

6.  Fax award with the hard copy of award to follow. 

Purchases Using Other Than Simplified Acquisition Procedures 

All members of the multifunctional team must work together to ensure that customers' needs are fulfilled in the most expedient manner without compromising quality.

1.  REQUEST A STATEMENT OF URGENCY FROM THE CBU SUPPLY SPECIALIST 

Request a written statement detailing the urgent situation from the CBU supply specialist.  The statement must indicate that the purchase request covers only that quantity needed to satisfy an unusual and compelling urgency and that the required items are out of stock or of insufficient 
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level to satisfy the requirement or not available on the contract.  If a backorder situation exists, the statement should indicate the quantity and number of months on backorder.  Whenever possible, the statement should detail the cause of the backorder situation and the injury that would result if the item is not obtained right away, for example,

"The Army's demand for cold weather gear had been ____ per month, but due to exercises planned for this winter, demand has increased to ____ per month.  If this urgent requirement cannot be met, incoming recruits will not receive their issue of boots, which will impact their mission at hand.  This will have repercussions in the Army's ability to protect our country.  

See following example using market surveillance, which appears on page 17 of DLA’s Market Research Handbook (http://www.cadv.org/pdf_docs/mrhandbook.pdf ) where multifunctional teamwork shortened the response time for urgent tent requirements during Operation Desert Storm.

It is of utmost importance that the Statement of Urgency clearly explains how the Government will be harmed.

2.  DESCRIBE AGENCY NEEDS 

In an emergency the Government's needs may differ from the standard requirement.  Members of the multifunctional team should work together to determine whether commercial standards for such things as packaging, packing, and marking will expedite delivery without compromising customers' needs.  The team may find that certain standard requirements (e.g., waterproof cases or heavy tinplate cans) exceed the customer's needs when the item is to be issued or consumed immediately.  It is also possible to consider surplus material at this point (see DGPA 11.3).

3.  MAKE A COMMERCIALITY DETERMINATION 

You may not have time to conduct full-blown market research; however, if you can establish that a commercial item meets the Government's needs, then you are required to process the urgent buy in accordance with Part 12 of the FAR/ DFARS/ DLAD/DGPA.  This will expedite the acquisition process for procurements up to $5,000,000 (see DGPA 13.5).  In addition (see 

DGPA 12.603) the combined solicitation/synopsis method is available for commercial acquisition as well.  It should be noted that market research is required for solicitations estimated above the SAT, but not for those less than or equal to the SAT (see DGPA 10.002-P).

See FAR Part 2 for an up-to-date definition of a commercial item.

5

4.  DEVELOP A SOURCE LIST 

The FAR requires competition be obtained to the maximum extent practicable even under exigent circumstances; therefore, the emphasis should be on retaining all contractors on the list unless the contracting officer can justify excluding them.

For purchases less than or equal to the SAT, contracting officers may solicit from one source if the contracting officer determines that circumstances of the contract action deem only one source is available (see FAR 13.106-1(b)).  For example, the contracting officer may choose to exclude suppliers that have never passed a first article test, lack FDA approvals, lack USDA certifications, or have a history of delinquencies or quality problems.  Also, micro-purchases ($2,500 or less) may be awarded without soliciting competitive quotations if the contracting officer or individual appointed in accordance with FAR 1.603-3(b) considers the price to be reasonable (see FAR 13.202(a)(2)).  Whenever competition is limited due to unusual and compelling urgency, the historically lowest priced sources should be solicited (see DLAD 6.302-2(c)(2)).

After a final list of prospective suppliers has been compiled, contact each one telephonically, notify them of the requirement, determine their interest in participating and provide all necessary information to them explaining the urgency of the requirement.  Contractors who are not interested need not be solicited.  Document conversations.
5.  ACQUISITION PLAN 

Acquisitions exceeding the SAT (see FAR 2.101 for complete definition of SAT) require an acquisition plan, which must be approved prior to solicitation issuance.  Contracting without providing for full an open competition or full and open competition after exclusion of sources is a violation of statute unless permitted by one of the exceptions in FAR 6.302 (of which unusual and compelling urgency is one).  Your acquisition plan must indicate whether you intend to solicit other than full and open competition (for "unusual and compelling urgency," cite 10 U.S.C. 2304 (c)(2) (see FAR 6.301)) or full and open competition with waiver of synopsis.  In accordance with FAR 5.202(a)(2) synopsis is not required for unusual and compelling acquisitions or, for purchases conducted under simplified acquisition procedures, if unusual and compelling urgency precludes competition to the maximum extent practicable.  
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When soliciting other than full and open competition, the plan should indicate why full and open competition cannot be obtained; document the details of all market research.  If you intend to solicit orally (see Oral Solicitations in this guidebook), the acquisition plan must contain your justification for doing so and be approved prior to soliciting.  Consult your Commodity Business Unit's (CBUs) Contract Quality Management Plan (CQMP) for  approval levels and see DGPA 7.1 for further details on acquisition plans.

6.  COORDINATE WITH SMALL BUSINESS OFFICE 

a.  All solicitations estimated over $10,000 require review/approval by the Small Business Specialist.  However, see DGPA 19.501 for full coverage (http://www.dscp.dla.mil/contract/dgpa/Dgpa19.htm#19.501).  For acquisitions under $10,000, the contracting office shall document the individual file if the purchase is not set aside and shall include the appropriate reasons for this decision.  

b.  Contact the Small Business Office (DSCP-T) and provide verbal notification of your set-aside determination.  Also provide the specialist with an estimated date for completion of the DD Form 2579.  In cases of extreme urgency, do not delay solicitation pending receipt of a signed DD Form 2579.  In no case shall the DD Form 2579 be forwarded more than ten working days after award.  

c.  As appropriate, annotate Block 13 to indicate that no synopsis is required; cite the exception at FAR 5.202(a)(2).  In Block 14 - Remarks, include the following statements: "Emergency Buy -- Request Expedited Approval" and "Past suppliers to be solicited include: (attach source list)." 

7.  WAIVER OF SYNOPSIS 

Normally, a synopsis is required for solicitations estimated to exceed $25,000.  However, this threshold rises up to and including the SAT for solicitations posted through the Procurement Gateway (see DGPA 5.202(f) (http://www.dscp.dla.mil/contract/dgpa/dgpa05.htm#5.20)).

For acquisitions based upon urgency, a synopsis may be waived.  The required documentation for the waiver must include at a minimum:  an impact statement from the CBU supply specialist and the total number of bidders on the list at a minimum.  Each urgency determination to waive synopsis shall be approved at a level higher than the contracting officer (see DGPA 5.202 and 5.207 for additional guidance).
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8.  JUSTIFICATION & APPROVALS (J&As) 

When soliciting other than full and open competition due to UNUSUAL AND COMPELLING URGENCY (FAR 6.302-2), a Justification and Approval (J&A) must be executed except for a contract awarded using the simplified acquisition procedures under FAR Part 13 (but see FAR 13.501 for sole source acquisitions of commercial items under Subpart 13.5).  The contracting officer is required to justify any exception to full and open competition.  Based on the fact that the J&A is to be a "stand-alone" document, it is vital that all pertinent information be included at the outset to preclude lost administrative time because of numerous revisions (see DGPA 6.303.2).

To use the urgency exception, a J&A must clearly demonstrate how the Government will be adversely impacted if immediate contract action is not taken.  The injury may be either monetary or mission impacting, but must be directly related to the immediate requirement.  For example, you could identify the requirement as being for essential equipment, services, or repairs which are needed immediately to perform an operational mission.  The J&A should also identify the essential mission involved and must be supported by a Statement of Urgency or Statement of Impact signed by the appropriate CBU Chief. 

Use of urgency does not constitute authority to solicit only one source.  You can solicit only one source if there is only one firm that is capable of meeting the urgent requirements.  The contracting officer must still solicit as many sources as practicable.  The J&A must identify any restrictions to the total list of potential sources and the basis for such restriction.  When soliciting on a "Full and open competition" basis, whether synopsis is waived or not (see DGPA 5.202 (a) and (b)), a J&A is not required.  Also, a J&A is not required when the procedures at FAR Subpart 13.5 are used.  If the proposed award will be made on a sole source basis, however, a justification and approval is required in accordance with FAR 13.501(a).

Normally, a solicitation may not be issued until the J&A has been approved (see DGPA 6.304 for required approvals).  The contracting officer may be justified in soliciting and even making  an award prior to approval of a J&A when urgency is so compelling that the Government would be injured by waiting for approval.  In such cases, the J&A may be forwarded for approval no later than ten working days after award (see DGPA 6.302-2(b)), and it must indicate why contracting action was taken prior to obtaining the requisite approval (i. e., describe the nature of the compelling circumstances).

Provided below are examples of potential valid and invalid uses of urgency:
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EXAMPLES OF POTENTIAL VALID USE OF URGENCY:

· End items/parts/services required supporting a specific mission (e.g., Border Surveillance, Drug Interdiction, Special Operations, Operation Enduring Freedom), which are Issue Priority Group (IPG) I and /or IPG II level. (Note: an IPG is a three tier grouping of the Issue Priority Designator codes used to further define the priority to be applied in processing transactions. IPG I includes priorities 1-3, IPG II includes priorities 4-8, and IPG III includes priorities 9-15.)

· Spare/repair parts to support an aircraft operational mission, especially during wartime or unusual military exercises.

· Spare/repair parts to enable missile launch capability or mission performance.

· Parts required as Government Furnished Materiel (GFM) to a production line or overhaul line, whose absence will result in line shutdown or undue workaround.

· Items required to eliminate a life or mission-threatening situation (e.g., to alleviate a Safety of Flight condition).

· Items required to relieve a natural disaster.

· Foreign Military Sales (FMS) requirements with a demonstrated link to U.S. Government interests (e.g., in support of a joint drug surveillance program; joint border patrol; joint participation in military exercises; required to safeguard American Foreign Policy).

EXAMPLES OF INVALID USE OF URGENCY:
· Contracting without providing for full and open competition shall not be justified on the basis of a lack of advance planning by the requiring activity or concerns related to the amount of funds available (e.g., funds will expire) (see FAR 6.301 (c)).)

· Items which could be acquired through normal procurement methods and still meet required delivery dates.

· Items to preclude a grounded aircraft when there will be no detrimental mission impact (e.g., for nonessential training, or when pilots or flight hours are not available even if the aircraft were available).
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· Items to replenish depot inventory or stockpiled reserves.

· FMS requirements not directly related to U.S. interests.

· Expiring funds or lack of adequate planning.

· Incorporation or retrofit of a mission enhancing Engineering Change Proposal (that is not critical to mission performance).

9.  SOLICITATION/AWARD
It is preferable to solicit using a complete formal written solicitation package; however, it is understood that this is not always feasible in emergency situations.  The following solicitation/award methods, presented in no particular order, offer alternatives that may expedite the solicitation/award process. 

Street time 

The contracting officer should establish a solicitation response time that affords offerors a reasonable opportunity to respond, considering the urgency, complexity, commerciality, availability, and any other circumstances of the individual acquisition.

Trade-Off Contracting 

The following solicitation language may be used in an emergency acquisition when an evaluation trade-off (also known as "Best Value Buying") analysis (see DGPA 15.101-1) will be used to obtain a better delivery:

        " Award will be made to that offeror whose proposal contains the combination of delivery and price offering the best overall value to the Government.  This will be determined by comparing differences in delivery with differences in price.  In making this comparison, the Government is more concerned with obtaining better delivery than with making an award at the lowest overall price.  

     However, the Government will not make an award at a significantly higher overall price to achieve slightly better delivery."
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This paragraph specifies the evaluation factors -- in this case, delivery and price, and explains their relative importance to the Government's procurement objectives, not necessarily their relative influence on the source selection decision.  At the time a solicitation is being issued, it cannot be determined which evaluation factor will ultimately have the most influence on the selection of the successful offeror.  For example, if all offers received in response to this solicitation are technically acceptable and offer the same delivery, price becomes the most influential factor in the source selection decision.

When evaluating proposals, consider the policy at DLAD 6.302-2(c)(2):

".....An award may be made to other than the lowest priced offeror provided the premium paid is reasonable and consistent with the extent to which delivery is required to be expedited.  Quoted prices and delivery terms for each source solicited shall be fully documented, along with rationale which clearly supports source selection......"

The offer comparison and trade-off analysis must be documented in the Source Selection Decision document.  In trade-off analysis, the decision-maker must ask the question:  is the earlier delivery worth paying the higher price?  The decision-maker must explain the basis for the selection by addressing the differences among the proposals and the rationale for the delivery/price tradeoff.

Note:  Though the Delivery Evaluation Factor Program (DEFP) is a Best-Value Buying program that should be used in all negotiated, non-IDTC acquisitions used by the General & Industrial Commodity Directorate that meet the specific criteria described in DGPA 11.403-P(b), its use in urgent acquisitions should be limited.  The DEFP allows for evaluation of quotes and proposals based on a combination of price and delivery.  However, for the urgent acquisition, delivery is the primary evaluation factor.  This applies to all dollar value acquisitions.

Streamlined Solicitation for Commercial Items

When a written solicitation will be issued, the contracting officer may use the procedures described at FAR 12.603 (also see DGPA 12.603) to reduce the time required to solicit and award contracts for the acquisition of commercial items.  The amount of time saved by using streamlined procedures may eliminate the need for a C2 urgency J&A because it combines the FedBizOpps synopsis required by FAR 5.203 (see DGPA 5.203) and the issuance of the solicitation into a single process.  
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Letter RFPs 

In accordance with FAR 15.203(e) Letter RFPs may be used for sole source acquisitions and other appropriate circumstances.  Letter RFPs are a widely used method of soliciting urgent requirements that have been previously purchased using full and open competition procedures.  A solicitation usually not exceeding one or two pages is issued on DSCP letterhead.  The letter RFP, with a newly assigned solicitation number, may incorporate the specifics of the instant requirement and reference the terms and conditions of the previous solicitation.  It is assumed that past contractors and firms on the bidders list have a copy of the previous solicitation.  This method reduces solicitation preparation time as well as the time and cost of facsimile transmission.  Care should be taken to insure that a letter RFP does not reference outdated or obsolete provisions or clauses.

The aforementioned method of issuing a letter RFP is only an example and does not imply that a Letter RFP cannot be used for a first time buy.  Letter RFPs should be clear and concise, exclude unnecessary verbiage and as a minimum, must include the following:

1.  The words REQUEST FOR PROPOSALS in bold, capital letters on the first page.

2.  RFP number and date.

3.  Name and address of contracting office; contracting officer's name and phone number;

location for receipt of offers, phone numbers, and fax numbers.  (All offers, including those for urgent buys, must be submitted to the Business Opportunities Office, Bldg. 36)

4.  Type of contract contemplated.

5.  Item description, quantity, and required delivery for the item(s).

6.  Applicable certifications and representations.  If you are soliciting contractors who have submitted certifications and representations in response to a previous solicitation, you can decrease the size of your solicitation by including the following statement for them to complete: 

"Certifications and representations submitted previously to the government in response to DSCP Solicitation No. Contractor Fill-in are still accurate and binding."

7.  Contract terms and conditions.  Include the following statement to reference the terms and conditions of the previous solicitation.  "The offeror agrees to all of the terms and conditions of Solicitation No.Buyer Fill-in as amended by this letter solicitation."  Any changes to the terms and conditions must be included in the letter RFP, for example, changes in the requirement, additions and/or deletions of clauses and provisions, changes to specifications, etc.
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8.  Offer due date and time in bold letters.

9.  Other information relating to the emergency requirement, e.g., incentives, variations in delivery schedule, any peculiar or different requirements, cost proposal support, and different data requirements.

10.  Space for company name, offeror's signature, typed name, title, and date of offer.

11.  Contracting officer's signature, title, and date.

Oral Solicitations

When deciding whether to solicit orally, there are several points to consider, including the number of line items, the number of contractors on the list, and the complexity of the requirement.  The simpler the acquisition, the more advantageous this method can be.  Also consider the degree to which the current requirement differs from any previous written solicitation.  Any changes to the terms and conditions of a previous written solicitation must be set forth in writing.  When the new requirement is substantially different from the previous requirement, the contracting officer should consider issuing a Letter RFP (see above) instead of soliciting orally.

When soliciting orally, great care must be taken to ensure that there is "a meeting of the minds." The contract must represent the agreement reached by both parties.  A resultant contract must contain all required clauses and or language, and there must be documentation identifying the exact intent of the contract. 

Only written (this includes e-mail, fax, letters) offers may be accepted in response to oral solicitations.  This will facilitate mutual acceptance (between contractor and contracting officer) of the award.  Possibly the best type of mutual acceptance is a two-party contract.

The offeror's written proposal must address any exceptions taken to the solicitation's terms and conditions.  After discussions are completed, a bilateral contract (incorporating the offeror's latest accepted proposal) will be issued by the contracting officer. 
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FAR 15.203(f) states in part that oral RFPs are authorized when processing a written solicitation would delay the acquisition of supplies or services to the detriment of the Government and a notice is not required under FAR 5.202 (e.g., perishable items and support of contingency operations, other emergency situations or unusual and compelling urgency).  Use of an oral RFP does not relieve the contracting officer from complying with other FAR requirements.  See DGPA 15.203(c) for additional information.

1.  The contract file supporting an oral solicitation should include:

a.  A description of the requirement;

b. Rationale for use of an oral solicitation;

c.  Sources solicited, including the date, time, name of individuals contacted, and prices offered; and

d.  The solicitation number provided to the prospective offerors

2.  The information furnished to potential offerors under an oral solicitation should include the following appropriate items:

a.  RFP number and date;

b.  Name, address (including electronic address and facsimile address, if appropriate), and telephone number of the contracting officer;

c.  Type of contract contemplated;

d.  Quantity, description, and required delivery dates for the item;

e.  Applicable certifications and representations;

f.  Anticipated contract terms and conditions;

g.  Instructions to offerors and evaluation criteria for other than sole source actions;

h.  Proposal due date and time; and

i.  Other relevant information; e.g., incentives, variations in delivery schedule, cost proposal support, and data requirements.
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Letter Contracts

A letter contract is a written, preliminary contractual instrument that authorizes the contractor to begin manufacturing supplies or performing services immediately.  It may be used when the Government's interest demands that the contractor be given a binding commitment so that work can start immediately and negotiating a definitive contract is not possible in sufficient time to meet the requirement.  However, a letter contract should be as complete and definite as feasible under the circumstances (see DGPA 16.6).

Letter contracts and other undefinitized contract actions (UCAs) as contracting vehicles should be utilized only as a last resort and only in the most extreme emergencies.  Despite their limited application, however, letter contracts and other UCAs remain viable means for satisfying some urgent requirements where there is insufficient time to negotiate a definitive contract and the contractor must be given a binding commitment so that work can start immediately. Their value is especially self-evident during periods of increased world tensions.

Part of the confusion surrounding letter contracts is related to the fact that regulatory coverage governing their use, as well as approval and reporting requirements, resides in various subparts/sections/subsections of the FAR, DFARS, DLAD and DGPA as follows:

          FAR 16.603

          DFARS 216.603, 217.74

          DLAD 1.690-3, 1.690-5, 16.603, 17.704, 90.8

          DGPA 16.603 

The below guidance attempts to dispel some of the confusion surrounding this type of contract by supplementing the above references.
Prior to award of a letter contract, three separate actions must be executed and approved at the appropriate level as follows:

1.  Determination and Findings (D&F) -- FAR 16.603-3 permits use of a letter contract only after execution of a written D&F that no other contract is suitable.  At DSCP, the approval authority for this D&F is the Director/Acting Director, Office of Procurement Management (P).  Normally, this document is forwarded for DSCP-P approval simultaneously with the Request for Authorization discussed in paragraph 2. below.  There exists little regulatory guidance on the contents of this D&F.  A sample is provided at Attachment 1.
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2.  Request for Authorization -- DFARS 217.7404-1(a) requires the contracting officer to request authorization to enter into an undefinitized contract action (UCA) (of which a letter contract is one type).  The written authorization request, must document the following, as completely and definitely as possible:

a.  the specific urgency, which compels use of a letter contract;

b.  why negotiation of a definitive contract action is not possible in sufficient time to  meet the Government's requirements;

c.  why the interests of national defense demand that the contractor be given a binding commitment for immediate contract performance and

d.  the consequences of failure to execute the letter contract.

In most cases, the signatory authority for this authorization is the DSCP Commander.  This authority has been delegated to (1) DSCP-P for UCAs filling a backordered or non-stocked quantity requiring heightened management as defined at DLAD 17.7404-1(a), and (2), the appropriate commodity contracting support team chief for such UCAs where the ceiling price does not exceed the Simplified Acquisition Threshold (SAT).  The authorization request must be accompanied by the DSCP-P approved D&F discussed in paragraph 1., above.

3.  Contract Award Approval -- DLAD 16.603-90(b) requires all requests for approval to award a letter contract include a written statement of urgency supporting the requirement for a UCA which shall include:

a.  the quantities, dates and priorities of existing and projected requirements to be filled by the acquisition;

b.  the date the requirement was first known to exist and

c.  the FAR 16.603-3 D&F and DFARS 217.7404-1(a) authorization discussed in

paragraphs 1. and 2. above

d.  the prospective contractor responsibility determination;

e.  the letter contract unit and total ceiling prices, including an explanation of their derivation, and documentation as to their reasonableness (including the lowest unit price paid for each item within the last year);
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f.  the obligated amount, interim billing price and the predefinitization limits of the Government's liability;

g.  a discussion of any progress payments, provisional payments and options;

h.  the proposed definitization schedule/milestone dates for proposal receipt, negotiations commencement and conclusion, definitization, field pricing report receipt and cost/price analysis receipt; and

i.  the delivery schedule.

It is important to note that use of a letter contract does not automatically exempt the acquisition from the FAR Part 6 competition requirements or the FAR Part 5 synopsis requirements.  In most cases, letter contracts are issued under the authority of FAR 6.302-2, Unusual and Compelling Urgency, (otherwise known as "(c)(2)" authority) and use of this authority must be supported by a written justification and approval (J&A).  (See Part 8 in this Guidebook.)

Issues intrinsic to the use of letter contracts (and UCAs in general) include Government liability, price ceilings and definitization schedules.  The following two clauses address these issues:

        FAR clause 52.216-24, Limitation of Government Liability 

        This is the vehicle for specifying the Government's

        maximum liability under the contract.  This liability

        shall be the estimated amount necessary to cover the

        contractor's requirements for funds before definitization

        and shall not exceed 50% of the estimated cost of the

        definitive contract unless approved in advance by the

        official who authorized use of the letter contract

        (paragraph 2. above).

        DFARS clause 252.217-7027, Contract Definitization
        This is the vehicle for addressing the definitization

        schedule and the ceiling or "not to exceed" price.

        The definitization schedule shall include (1) the

        dates for submission of the contractor's price proposal,

        including cost or pricing data, if required, and

        subcontracting plans, (2) a date for the start of

        negotiations and, (3) target date for definitization.
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Normally, the price proposal should be submitted within 30 calendar days of award and definitization should occur the earlier of (1) 180 days after the issuance of the letter contract (this date may be extended but not to exceed 180 days after the contractor submits a qualifying proposal) or (2) the date on which the amount of funds obligated under the contract is equal to more than 50% of the not-to-exceed price.

The letter contract total price ceiling shall be based on a not-to-exceed unit price included in the contract for each item with the stipulation that in no event shall the delivery quantity be decreased to affect/minimize increased costs to the contractor.  (The contracting officer must keep the obligation level below 50% of the not-to-exceed ceiling until receipt of a qualifying 

proposal.  If a contractor submits a qualifying proposal before 50% of the not-to-exceed price

has been obligated by the Government, however, then the limitation on obligations before definitization may be increased to no more than 75%.)

These clauses are to be used in conjunction with any other clauses known to be appropriate for the acquisition at-hand.

Strict adherence to a letter contract definitization schedule is imperative to avoid a conflict with the Cost Plus Percentage of Cost Contract prohibition.  To facilitate timely proposal submission and price definitization, contracting officers should establish initial funding which would be made available for interim financing and payments consistent with estimated contractor expenditures as of the dates specified in the definitization schedule for submission of a qualifying proposal and price definitization.  These controls and incentives should be relaxed or tightened as necessary to achieve timely definitization.

When the final price of the letter contract is negotiated after a substantial portion of the required performance is completed, the profit allowed should reflect any reduced cost risk for costs incurred (1) before negotiation of the final price as well as (2) for the remainder of the contract.

Since letter contracts are included in the definition of “High Risk Acquisitions”, review/approval

at various stages of the acquisition process is as specified in the individual CBU CQMP. 

Letter contract definitizations, exceeding $500,000 are subject to DLA-HQ review/approval pursuant to DLAD 1.690-3 (c).  However, see CP memo 02-09 (http://www.dscp.dla.mil/contract/cp0209.htm) regarding approval of the definitization of a letter contract exceeding $500,000 that supports Operation Noble Eagle/Enduring Freedom (FARS DEV 03-01, dated January 14, 2003, extends the deviation referenced in CP Memo 02-09 to January 31, 2004.  In addition to acquisitions in support of Operation Noble Eagle/Enduring Freedom, it extends the coverage to any future, similar contingency or military actions as well.  A superseding CP Memo is currently being drafted and once it is released, it will be made available electronically). 
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In the event, subsequent to DLA-HQ notification, they advise that they will not request the letter contract file for review, the approval may then be with DSCP-P.  Consult your Contracting Support Team in these situations.

The two attachments below are sample documents provided for your information only.  It is important to note that, although they are representative of some of the significant issues raised in this guidance, they (1) address specific issues and circumstances peculiar to one acquisition and (2) reflect regulatory requirements existing at the time of their execution.  As such, they should not simply be used as templates when effecting new letter contract acquisitions.
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Use of Public Manufacturers

DSCP relies primarily on the private sector to satisfy requirements for acquiring supplies and services.  However, in the event the private sector cannot meet our requirements, public manufacturers should be solicited.  Public manufacturers are Government facilities that have extensive state-of-the-art manufacturing and testing capabilities.  Many of them possess reverse engineering capability (see DGPA 17.91).

Determination of Responsibility 

In accordance with DGPA 9.105-2, for proposed awards greater than $100,000, the contracting officer must document the judgment used in making the responsibility determination by preparing and signing a Determination of Responsibility of Prospective Contractor (C&T, Medical, and Subsistence Commodity Directorate should use DSCP Form 5042).  See DGPA 19.602 for procedures when there is a determination of non-responsibility on a small business concern. 

Award  

Sending the successful offeror (s) a letter notice of award may afford the necessary time to prepare award documents (see DGPA 14.408 (c) and (d)).  The notice must detail the solicitation and contract numbers, item description, line items, quantities, and total contract dollar value.  Acceptance and award notices may be faxed to offerors.  
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However, see DGPA 15.503 regarding Small Business Notification Letters.  Also, see FAR 15.503(a)(2)(iii), which states, The notice is not required when the contracting officer determines in writing that the urgency of the requirement necessitates award without delay or when the contract is entered into under the 8(a) program (see 19.805-2).
All contracts that cite the authority in FAR 6.302-2 (unusual and compelling urgency) must be assigned criticality designator "A" (enter in the space where the contract administration office appears on the face of the contract.  (Reference FAR 42.1105).  It is also advisable to include the following statement on the face of the contract:
"Request accelerated delivery to the maximum extent practicable at no additional cost to the Government."

10.  NOTIFY THE BUSINESS OPPORTUNITIES OFFICE (BOO) 

Fax or e-mail a notification (either a copy of the letter RFP, or a memo marked EMERGENCY ACQUISITION, containing the RFP number, date and time of closing, and contracting officer's signature) to the Bid Opening Officer at the BOO (Fax # 737-9300, 9301, 9302 or 9303).  Follow up all faxes with a call (737-8511or 9004) to notify them of the urgency and to confirm receipt of faxes.

Concerning oral solicitations, when the contractor provides its written response to the solicitation, a copy of the response should be forwarded to the BOO Office.

IV.  POINTS TO REMEMBER

Contracting officers must ensure that every contract file forwarded for review and approval contains adequate documentation supporting the actions taken. 

· This guidebook does not include all necessary procurement steps.  As stated in the Foreword, this guidebook focuses on special procedures that are peculiar to urgent acquisitions.  Routine procedures are presented only to enhance the understanding of urgent procedures.  Individual directorates are permitted to establish manual or walk-through funding procedures. 

· Although urgent buying procedures may be used to purchase new requirements for items on backorder, they may not be used to replenish stock levels.  Stock replenishment purchases may not be combined with emergency purchases when urgent buying procedures are employed. 
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· Always identify any project names (e.g., Operation Enduring Freedom/Noble Eagle) in bold on the face of each solicitation and contract.  The supply specialist should determine whether the project name must be marked on cases or unit loads. 

· While making a timely award is crucial, timely delivery of the product is the ultimate goal. Effective management of contracts after award will ensure we meet our mission.  The use of "options" in (c)(2) acquisitions is limited to situations where DSCP's requirements for an item meet or exceed the industry's capacity to supply the item.  Such a situation would not likely arise except in the case of war, and even then it may be more feasible to pursue a substitute item rather than use an option.  

· Letter contracts and other undefinitized contract actions should be used only as a last resort in the most extreme emergencies. 

V.  GUIDE TO PREPARING JUSTIFICATION & APPROVALS (J & As) FOR OTHER THAN FULL AND OPEN COMPETITION WHEN CITING UNUSUAL AND COMPELLING URGENCY IN ACCORDANCE WITH FAR 6.302-2

The Competition in Contracting Act allows seven exceptions to the requirement for full and open competition.  The cognizant Contracting Support Team should be contacted for further guidance.

	6.302-1
	ONLY ONE RESPONSIBLE SOURCE

	6.302-2
	UNUSUAL AND COMPELLING URGENCY

	6.302-3
	INDUSTRIAL MOBILIZATION

	6.302-4
	INTERNATIONAL AGREEMENT

	6.302-5
	AUTHORIZED OR REQUIRED BY STATUTE

	6.302-6
	NATIONAL SECURITY

	6.302-7
	PUBLIC INTEREST


This guidebook addresses only one of the seven circumstances, that of "UNUSUAL AND COMPELLING URGENCY."

A.  Justification and Approval:  This statutory document must be prepared and approved to authorize procurement actions under 6.302-2 UNUSUAL AND COMPELLING URGENCY (commonly referred to as "C-2s").  The requirements regarding rationale and content are set forth in DGPA 6.303-1 and 6.303-2.
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B.  J&A APPROVAL LEVELS:
	DOLLAR VALUE
	APPROVAL LEVEL

	Up to $500,000.00
	Contracting Officer

	Over $500,000.00 –
not exceeding $10,000,000.00
	Commodity Support Competition Advocate (PP, PC, PH, PI, PM) *

	Over $10,000,000.00 –
not exceeding $50,000,000.00
	Commander *

	Over $50,000,000.00
	DLA Senior Procurement Executive *


* Office of Counsel review/approval required.  See DGPA 6.304 for further details.

NOTE:  Copies of approved J&As for proposed contracts not exceeding $500,000.00 must be furnished to the Contracting & Production Support Division Competition Advocate.

C.  J&A CERTIFICATIONS:  FAR 6.303-2 (b) requires that each justification shall include evidence that any supporting data that is the responsibility of technical supply personnel (e.g. verifying the Government's minimum needs or schedule requirements or other rationale for other than full and open competition) and which forms a basis for the justification is certified as complete and accurate.  

D.  J & A CONTENTS

NOTES:

1.  The following format, though not exact, is patterned to that found at DLAD 6.303-2 (a)(90), which is required when the award will exceed $50 million and the J&A requires the approval of the DLA Senior Procurement Executive.  This is only a sample.  Tailoring may be necessary to fit your particular requirement.  FAR 6.303-2 provides the minimum requirements for a J&A.

2.  See DGPA 6.303-2 for additional guidance.
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Title:  “Justification for Other than Full and Open Competition for [item/service to be purchased] under authority of 10 U.S.C. 2304 [specific exception number].”

1.  Summary/Introduction: The action being approved is the acquisition of supplies/services on other than a full and open competition basis.

a. The Defense Logistics Agency, Defense Supply Center Philadelphia, Directorate of __________________ is the contracting activity.

b. The supplies/services required to meet the using activity’s needs are described as follows:

	Brief Description
	NSN/P/N
	Quantity
	Est. Value

	___________________
	__________
	___________
	____________

	___________________
	__________
	___________
	_____________

	___________________
	__________
	___________
	_____________

	If more than one line item, provide a total J&A value in this paragraph.




c.  The statutory authority permitting other than full and open competition is 10 U.S.C. 2304 (c)(2) as implemented by FAR 6.302-2, UNUSUAL AND COMPELLING URGENCY.

2.  Description of Agency’s Need (10 U.S.C. 2304(f)(3)(A)):  

a.  Include a summary of the origin of the requirement, a description of the supplies/services needed, the specific need or use for the item/service, and any other general information needed to understand the context of the procurement.  

b.  Any other facts supporting the use of other than full and open competition.  Any additional information that the contracting officer considers relevant can be included in this paragraph, for instance: Technical data are not available and cannot be developed to permit full 

and open competition.  The data presently reflect the minimum needs of the Government. This paragraph should address substitute items and why no other product will meet the need.
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3.  Authority for Other than Full and Open Competition (10 U.S.C. 2304(f)(3)(B)):  

a.  Cite the authority (see paragraph 1(c) above) and provide the rationale.  A demonstration that the proposed contractor's unique qualifications or the nature of the acquisition requires the use of the authority cited.  To support the need to use this authority, you must adequately describe the injury to the Government in the event the item of supply or service is not 

received within the required time frame.  The words, "experience physical or financial harm," are not enough.  Examples, which are shown below, provide the initial basis for proper rationale; however, you need to expand your rationale to explain how the Government will be harmed.

1.  Patients needing this medication will go untreated. (This is a vital necessity
to the health and welfare of the patient); 

2.  Incoming recruits will not receive their issue of boots; (This will impact the mission at hand)

3.  Food supplies will not be available for troop issue; or

4.  Some other concrete injury expected to be experienced by the Government.

b.  Furthermore, J&As may not simply say supplies are depleted.  There must be specific reference to users awaiting requisitioned supplies.

c.  We also must describe the nature of the exigency. What circumstances are present which did not allow adequate time to solicit full and open competition?  Examples are:

The product is required by _______(date)_______.  Processing a procurement on a full and open competition basis requires _______ days.  Manufacturing lead-time is ____ days.  Therefore, there isn't sufficient time to issue a synopsis in the Commerce Business Daily and solicit full and open competition.

d.  Briefly describe the current supply position with respect to the quantity required to satisfy the exigency.  A clear-cut explanation of the supply status should relate the required quantity to any other relevant facts such as the time period to be covered by the (c)(2) quantity until supplies can be acquired under full and open competition.  It is essential that this is the minimum quantity required, and that this can be substantiated by requirement data.


1.  An unexpected surge in demand for this item resulted from deployment of US troops in and around the Middle East in support of Operation Enduring Freedom.
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e.  The J&A must explain the circumstances that caused the urgency to arise.  In addition to an increase in demand or delays in award of an acquisition, the J&A must address details pertinent to the specific circumstances.  Some appropriate examples are as follows:

1. Emergency medical supplies are required for troops in Afghanistan; or, desert type combat uniforms are required for troops in the Middle East.

2.   Delay in award of a follow-on acquisition for approximately ______ days was caused by necessity to reopen negotiations due to an unexpected or unanticipated change in specification requirements.

3.  The Army's demand for cold weather gear had been ____ per month, but due to unanticipated operational responsibilities planned for this winter the demand had increased to ____ per month.

4.  The Army has directed that this new item be introduced to the Services immediately.  Until such time as quantities are available from a competitively established Indefinite Delivery Type Contract, an interim quantity must be procured using urgent procedures.

Competition may be restricted only where the requirement reflects actual minimum needs.  Therefore, this element must include an explanation of why the requirement reflects actual minimum needs.

4.  A determination that the anticipated cost to the Government will be fair and reasonable (see FAR 6.303-2(a)(7)). 

5.  Market Research/Efforts to Obtain Competition (10 U.S.C. 2304(f)(3)(D)&(E));

a.  A description of the efforts made to ensure that offers are solicited from as many sources as possible.

b.  A statement that the acquisition will not be synopsized due to urgency citing 

5.202(a)(2).
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c.  The FAR requires that even under unusual and compelling urgency that competition be obtained to the maximum extent practicable.  DLAD 6.302-2(c)(2) requires that the 

historically lowest price sources are solicited whenever competition is limited pursuant to 

unusual and compelling urgency.  Information should be included in the J&A to show how the

contracting officer determined which were the only source(s) deemed able to meet the exigent

need.  For instance:


1.  Source A is the only source with requisite FDA approval; therefore, it is the only source able to meet the required delivery schedule.


2.  Sources A, B and C are the only sources that have passed first article testing for the item.  Any other firm would require ____ additional days to obtain first article approval.  The public exigency will not permit the delay involved in obtaining first article approval.


3.  All prior producers with an acceptable record of past performance, including the historically lowest priced sources, will be solicited.


4.  Based upon quality and delivery history on file, only the three known firms who have successfully delivered this item in the past will be solicited.  Any other firm would 

require an extensive review of their capabilities prior to determining their ability to meet 

the delivery schedule.

d.  A description of the market research conducted and the results, including the 

commerciality determination.  Market research must be performed to identify sources that can 

meet the requirement and to determine whether there is a commercial item that meets agency

needs.

e.  A listing of the sources, if any, that expressed an interest in the acquisition.  As a result of a market research, any other sources, that indicated interest in the subject acquisition, should also be listed.  This paragraph should also contain an explanation as to why these firms were not solicited.

6.  Actions Being Taken to Overcome Barriers to Competition (10 U.S.C. 2304(f)(3)(F)): A statement of the actions, if any, the agency will take to remove or overcome obstacles to full and 

open competition.  Opportunity for future competition should be carefully considered and stated in a (c)(2) acquisition.  Many times a (c)(2) represents a buy-around quantity to give time to award a routine buy.  There should be specific mention as to when the follow-on routine buy is planned, and the date of the projected award.  
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7.  Contracting officer certification that the justification is accurate and complete to the best of 

the contracting officer's knowledge and belief.

1.  CONTRACTING OFFICER:  (up to $500,000):  I hereby certify that the requirements represented by this justification cover only that quantity needed to satisfy an unusual and compelling urgency, and that the requirements which form the basis of this justification are accurate, that these supplies meet the Government's minimum needs in accordance with applicable specifications, and that this justification is complete and accurate to the best of my knowledge and belief. 

Approval:  I have reviewed and approve/recommend___ disapprove___ this justification:

Signature and Date: ______________________________

2.  CBU CHIEF:  I hereby certify that the requirements represented by this justification cover only that quantity needed to satisfy an unusual and compelling urgency, and that the requirements which form the basis of this justification are accurate, that these supplies meet the Government's minimum needs in accordance with applicable specifications, and that this justification is complete and accurate to the best of my knowledge and belief. 

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________

3.  COMMODITY SUPPORT Competition Advocate (over $500,000, but not exceeding $10 million): 

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________

4.  DSCP OFFICE OF COUNSEL (over $500,000): 

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________
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5.  COMMANDER, DSCP (over $10 million, but not exceeding $50 million): 

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________

6.  DSCP Chief Counsel (over $50 million):

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date:_______________________

7.  DLA COMPETITION ADVOCATE (over $50 million)

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________

8.  DLA OFFICE OF COUNSEL (over $50 million)

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________

9.  DLA SENIOR PROCUREMENT EXECUTIVE (over $50 million):  

Approval:  I have reviewed and approve/recommend___disapprove___this justification:

Signature and Date: ______________________________
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