DSCP PROCEDURES FOR PROCESSING AGENCY LEVEL PROTESTS FILED PURSUANT TO EXECUTIVE ORDER (E.O.) 12979

All Defense Supply Center Philadelphia contracting operations shall use the following procedures to process any protest an offeror/contractor specifically identifies as an "Agency Level Protest under Executive Order (E.O) 12979."  Upon receipt of an E.O. 12979 agency level protest:

THE CONTRACTING OFFICER SHALL:

1. Immediately annotate the date and time of receipt on the protest and notify the Office of Counsel.

2. Obtain the applicable solicitation/contract file. Promptly read the protest and prepare a memorandum providing any information or explanation that is relevant to the matter, but is either not contained in the file or is not apparent from a review of the file.

3. Create a protest file to include the protest, a memorandum stating the contracting officer’s position concerning the disposition of the protest and supporting rationale, and any other pertinent documentation not contained the solicitation/contract file. Identify the file as an "Executive Order Agency Protest File."

4.  If the protest is filed prior to contract award, consult with the Office of Counsel in order to discuss options on whether an award decision is justified pending resolution of the protest.  If the protest is filed after contract award, coordinate with the Office of Counsel concerning the issuance of a written notice to the awardee suspending performance of the contract pending resolution of the protest, or whether continued performance of the contract is justified.

5.  Promptly hand-deliver the files and the memorandum to the Chief of the appropriate Commodity Contracting Support Team who will be responsible for conducting an independent review of E.O. 12979 protests for the Director of Procurement Management. The Chief of the Contract Integrity Branch will review E.O. 12979 protests against Corporate Contracting and Readiness Division solicitations/contracts.

6. Furnish sufficient input from each side of the controversy as needed so that the Chief of the Commodity Contracting Support Team can conduct an independent review of the circumstances surrounding the protest. All information should be expressed clearly and concisely.

7.  Consult with the Chief of the Commodity Contracting Support Team and the Office of Counsel concerning the use of Alternative Dispute Resolution (ADR) procedures as an informal method of resolving the protest.  

THE CHIEF OF THE COMMODITY CONTRACTING SUPPORT TEAM SHALL:

1. Read the protest and conduct an independent review of the files, especially the input the protester and the contracting officer have provided.

2. Formulate and prepare an appropriate recommendation for the Director of Procurement Management. Although there is no prescribed format, the recommendation should be brief, but complete. It must be sufficiently detailed as to permit the Director of Procurement Management to reach an independent conclusion after considering the pertinent facts surrounding the controversy, including input from the protester and the contracting officer.

3. Consistent with FAR 33.103(c) and Defense Logistics Agency Directive (DLAD) 5145.1 (E)(3), ADR Program, consult with the Office of Counsel and the Director of Procurement Management concerning the use of ADR procedures, especially mediation, as an informal method of resolving the protest.  Questions concerning ADR procedures should be referred to the ADR Specialist in the Office of Counsel.  If it is determined that ADR procedures should not be offered to the protester, the decision not to use ADR procedures must be made by the Deputy Commander, after consultation with the Office of Counsel. The management decision not to use ADR procedures shall be explained in writing, in accordance with DLAD 5145.1(E)(3).  Coordinate the written decision with the Office of Counsel (see below).  

4. Coordinate with, and when requested, assist the Office of Counsel in preparing the agency's response to the protest.

THE OFFICE OF COUNSEL SHALL:

1. Assign the protest to an attorney for action. 

2. Pursuant to FAR 33.103 and DLAD 33.103, provide the contracting officer and the Chief of the Commodity Contracting Support Team specific guidance on required procedures, such as providing an interim reply to the protester, issuing a written notice to the awardee suspending performance of the contract, etc.  

3. Consistent with FAR 33.103(c), consider offering ADR , especially mediation, as an informal method of resolving the protest.  A decision not to use ADR must be made by the Deputy Commander, after consultation with the Office of Counsel.  The Office of Counsel will prepare the written decision explaining why ADR procedures were not offered to the protester, in accordance with DLAD 5145.1(E)(3).

4. Review the recommendation and draft a response to the protest, with the assistance of the Chief of the Commodity Contracting Support Team when necessary.

5. Timely forward the proposed response to the Director of Procurement Management for signature.

6. Maintain a log of all agency level protests received, including a record of their disposition.

THE DIRECTOR OF PROCUREMENT MANAGEMENT SHALL:

1. Review the Chief of the Commodity Contracting Support Team’s recommendation and supporting documentation, including input provided by the contracting officer and the protester, and independently assess the validity of the protest.

2. Concur/non-concur with the Chief of the Commodity Contracting Support Team’s recommendation, as appropriate.  In the event of a non-concurrence, provide comments to the Chief of the Commodity Contracting Support Team in order to address concerns.

3. Sign the Agency’s response to the protest, ensure that the protester receives the signed response, and provide signed copies of the response to the Office of Counsel.

