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PART 25 – FOREIGN ACQUISITION

SUBPART 225.000 – SCOPE OF PART

225.000-P - Policy

     (a)  When issuing a solicitation for defense supplies, services, or construction materials where foreign participation is expected, and in evaluating offers where there is foreign participation, contracting officers must insure that the solicitation and evaluation procedures comply with applicable statutes, regulations, and policies (for example, the Defense Authorization and the Defense Appropriations Acts, the Trade Agreements Act, NAFTA, International Agreements and Memoranda, the Buy American Act, and the Balance of Payments Program).

     (b)  Because of  significant differences that can arise in acquisitions outside the United States,  contracting officers should contact DSCP-P and DSCP-G for more information where specific issues are not addressed in either the FAR/DFARS/DLAD or the DGPA.

     (c)  New international agreements and trade agreements are monitored by DSCP-PPC.  Acquisitions subject to trade agreements which involve foreign performance should be coordinated with DSCP-PPC if the country where the foreign performance is to take place is not listed under either FAR 25.401, or DFARS 225.872.

225.000-71-P - General Guidelines

Contracting officers should refer to DFARS 225.000-71, in determining which sections of Part 25 affect their acquisition when faced with offers of foreign end products.  "Foreign end product" means an end product other than a domestic end product (see FAR 25.101).   "Domestic end product" has the meaning given in DFARS clause 252.225-7001.  Figure 1, 225.000-71-P, Decision Matrix, provides a step-by-step guide for the analysis to be performed if a foreign end product is offered in response to a solicitation for supplies, however this is merely a guide.  The contracting officer is cautioned to review higher level regulations as needed.

SUBPART 225.1 – BUY AMERICAN ACT – SUPPLIES

225.102-P - PUBLIC INTEREST DETERMINATIONS UNDER THE BUY AMERICAN ACT (BAA) AND BALANCE OF PAYMENTS PROGRAM (BOP)
Individual acquisitions for products of qualifying countries listed at DFARS 225.872-1(b) may, on an acquisition-by-acquisition basis, be exempted from application of the Buy American Act and Balance of Payments Program as inconsistent with the public interest.  The required  determination shall be substantially the same as the determination provided under DFARS 225.872-4(c)(2).

225.102-P1 - DOMESTIC NONAVAILABILITY DETERMINATIONS UNDER THE BUY AMERICAN ACT (BAA) AND BALANCE OF PAYMENTS PROGRAM (BOP)

     (a)  A determination that an article, material, or supply is not reasonably available is required where no domestic offer is received or when domestic offers are insufficient to meet the requirement and award is to be made on a nonqualifying country end product.  Include the rationale for the determination as well as all relevant facts.  Determinations shall be prepared in Determination & Findings (D&F) format and shall be substantially the same as the D&F contained in Figure 2, 225.102-P1.

     (b)  Periodic class determinations of domestic nonavailability are appropriate when U.S. grown fresh fruits and vegetables are not available. Such determinations shall be for a specified period, with the expiration date stated in the document and shall restrict the acquisition of foreign product to those quantities which cannot be satisfied with domestic product. During the specified period, the total dollar value of  foreign produce acquired pursuant to any such determination may not exceed $250,000, while the total dollar value of calls placed against any single Blanket Purchase Agreement (BPA) may not exceed the simplified acquisition threshold (as prescribed in DFARS 225.7002(e)).  The original determination should be retained on file by the approving Commodity Business Unit (CBU) Chief.  All BPA calls placed shall be traceable to the applicable determination. The total value of the acquisitions shall be reported to the approving CBU Chief at the end of each month.

225.102-P2 - APPROVAL AUTHORITY FOR PUBLIC INTEREST AND DOMESTIC NONAVAILABILITY DETERMINATIONS

     (a)  Except as provided in FAR 25.102(b)(1) for domestic nonavailability determinations, the authority to approve public interest determinations for qualifying countries listed under DFARS 225.872-1(b), and domestic nonavailability determinations, is established in DFARS 225.102(b)(ii).  The following delegations of authority apply:

(1)  The authority to approve the above determinations for acquisitions estimated to exceed $2 million (DFARS 225.102(b)(ii)(D)) has been delegated to the head of the contracting activity (HCA) without redelegation authority (DLAD 25.102(b)ii)(D)).

(2)  For the Clothing & Textiles, Medical and Subsistence Commodity Directorates, the authority to approve determinations for acquisitions which are estimated not to exceed $250,000 (DFARS 225.102(b)(ii)(B)) has been delegated to the CBU Chiefs (DSCP-P Memorandum dated Dec 21, 1995).

      (b)  Submit determinations which require the approval of DSCP-P (for the Clothing & Textiles, Medical and Subsistence Commodity Directorates, acquisitions which are estimated to exceed $250,000; for the General & Industrial Commodity Directorate, $25,000) through the resident Contracting Support Team to DSCP-P; submit determinations which require the approval of the HCA through the resident Contracting Support Team and DSCP-P to the HCA.

SUBPART 225.3 - BALANCE OF PAYMENTS PROGRAM

225.302 - POLICY

For acquisitions estimated not to exceed $500,000, the authority in DFARS 225.302(b)(i) has been redelegated to DSCP-P.  Submit determinations through the resident Contracting Support Team to DSCP-P.  Higher dollar value requirements shall be submitted through the resident Contracting Support Team and DSCP-P to HQ DLA, ATTN:  DLSC-P (DFARS 225.302(b)(ii)).

SUBPART 225.6 - CUSTOMS AND DUTIES

225.603 - PROCEDURES

All awards for which duty-free entry is to be granted to the successful offeror in accordance with the clause at FAR 52.225-10, shall be assigned to the cognizant Defense Contract Management Command (DCMC) for administration.  The contractor is responsible for furnishing the information necessary to execute the duty-free certificates to the Contracting Officer administering the prime contract.

SUBPART 225.7 - RESTRICTIONS ON CERTAIN FOREIGN PURCHASES

225.770-4 - WAIVERS
Submit waiver requests to DSCP-PPC, which will be forwarded it to DLSC-P.

SUBPART 225.8 - INTERNATIONAL AGREEMENTS AND COORDINATION
225.802-70-P - ASSIGNMENT OF CONTRACT ADMINISTRATION SERVICES (CAS)

DLAH 4105.4, DOD Directory of CAS components, is no longer a numbered publication.  It can now be found at the DCMC homepage, under the title "Federal Directory of CAS Components”, at the following address: http://www.dcmc.hq.dla.mil/CASBOOK/casbook.htm.  Contracting Officers should refer to Section 2B of the directory in determining the CAS code/administration location for contracts performed outside the U.S.

SUBPART 225.70 - AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

225.7001 - DEFINITIONS
The word "clothing," as contained in the DOD Appropriations Act, shall be construed broadly to include the liner, helmet, parachutist and all types of shoes and boots.  If a question arises as to the classification of an item as an article of clothing, the Office of Counsel shall be consulted and a determination made by the Contracting Officer prior to soliciting the item.  An information copy of the determination shall be forwarded to DSCP-PPC.
225.7002-2-P - DOMESTIC NONAVAILABILITY DETERMINATIONS UNDER THE BERRY AMENDMENT (10 U.S.C. 2241 note and Pub. L. 104-208)
Determinations made in accordance with DFARS 225.7002-2(a) shall be prepared in Determination & Findings (D&F) format and shall be substantially the same as Figure 3, 225.7002-2-P.

225.7002-2-P1 - APPROVAL AUTHORITY FOR DOMESTIC NONAVAILABILITY DETERMINATIONS UNDER THE BERRY AMENDMENT

     (a)  Authority to approve nonavailability determinations under the Berry Amendment is delegated to the same levels that are set in DFARS 225.102(b)(ii) for Buy American Act nonavailability determinations (DLAD 25.7002-2).  The delegations of authority listed in 225.102-P2(a)(1) and (2) also apply.

     (b)  Submit determinations in accordance with 225.102-P2(b).

SUBPART 225.72 - REPORTING CONTRACT PERFORMANCE OUTSIDE THE UNITED STATES

225.7202 - DISTRIBUTION OF REPORTS

A copy of all reports submitted by successful offerors as required by DFARS 252.225-7026 are to be sent to DSCP-PPC for forwarding to OUSD(A&T)DP(FC), Washington, DC 20301-3060.

FIGURE 1:  225.000-71-P

DECISION MATRIX

The following matrix draws upon the general guidelines included under DFARS 225.000-71 and incorporates specific references to those guidelines.  It provides, in matrix format, a streamlined guide for the analysis to be performed if a foreign end product is offered in response to a solicitation for supplies.  It is not intended to convey an understanding of the intricacies of foreign evaluation and should only be used in conjunction with a reading of the referenced regulatory coverage. To insure that you arrive at the correct outcome, it is imperative that you follow the "steps" in sequence. Because of  significant differences that can arise in acquisitions outside the United States,  Contracting Officers should contact DSCP-P and DSCP-G where specific issues are not addressed in either the FAR/DFARS/DLAD or the DGPA.

STEP
IF SO
IF NOT

1.  Is the acquisition of the product restricted by statute or DoD policy?  (see DFARS 225.000-71(a), Statute or Policy Restriction) 
The restrictions of the Act or policy must be followed.
Go to step 2.

2.  Is the product a qualifying country end product?  (see DFARS 225.000-71(b), Memoranda of Understanding or Other International Agreements)
Evaluate the offer as set forth in DFARS 225.105 and 225.872-4.
Go to Step 3.

3.  Is the product being acquired covered by the Trade Agreements Act or the North American Free Trade Agreement Implementation Act (NAFTA)?  (see DFARS 225.000-71(c), Trade Agreements)
Determine whether the product being offered is an eligible product as defined under DFARS 225.401.  If it is, then evaluate the offer under FAR 25.402, DFARS 225.105 and 225.402.   If it is not, then purchase of the item may be prohibited (see FAR 25.402(c) and DFARS 225.402(c))
Go to Step 4.

4.  Will the contract (if for more than $100 K) be awarded to a firm controlled by a terrorist nation or a firm complying with the secondary boycott of Israel?  (see DFARS 225.000-71(d))
Follow the guidance in DFARS 209.104-70 and 225.770.
Go to Step 5

5.  Apply the Buy American Act as set forth in DFARS 225.1.



FIGURE 2:  225.102-P1

DEFENSE LOGISTICS AGENCY

DEFENSE SUPPLY CENTER PHILADELPHIA
EXEMPTION OF THE BUY AMERICAN ACT/BALANCE OF PAYMENTS PROGRAM

DETERMINATION AND FINDINGS
Upon the basis of the following findings and determination, which I hereby make in accordance with the provision and the authority of DoD FAR Supplement  225.102(b)(i),  (for acquisitions over $2 million add: "and  Defense Logistics Acquisition Directive 25.102(b)(ii)(D)"), acquisition of (identify country) (describe item) may be made as provided below.
Findings

*1.  The Defense Supply Center Philadelphia proposes to acquire______________(describe item) under contract number______________.  No domestic offers were received  (or, if applicable, "domestic offers received are insufficient to meet the requirement") and award is proposed  to be made on a nonqualifying country end product.  The total estimated cost of this acquisition is_______.


*Modify as necessary for components. 
(Describe circumstances of the acquisition.  These circumstances must support the conclusion reached in the Determination below.)

Determination

Based upon the above showing of fact, I hereby determine that the above described supplies, or the articles, materials, or supplies from which they are manufactured, are not mined, produced, or manufactured  in the United States in sufficient and reasonably available commercial quantities and of a satisfactory quality.

Date:______________

___________________

FIGURE 3:  225.7002-2-P

DEFENSE LOGISTICS AGENCY

DEFENSE SUPPLY CENTER PHILADELPHIA

EXCEPTION TO THE BERRY AMENDMENT
DETERMINATION AND FINDINGS

Upon the basis of the following findings and determination which I hereby make in accordance with the provision and the authority of DoD FAR Supplement  225.7002-2(a), as delegated to me by Defense Logistics Acquisition Directive 25.7002-2(a) (for acquisitions over $2 million add: "and  25.102(b)(ii)(D(b)"), acquisition of (identify country) (describe item) may be made as provided below.

Findings

*1.  The Defense Supply Center Philadelphia proposes to acquire, under contract number _______________, _____________ (describe item).  No offers were received for U.S. (or its possessions) grown or produced supplies.  The total estimated cost of this acquisition is____________.

*Modify as necessary for components. 
(Describe specific circumstances of the acquisition.  These circumstances must support the conclusion reached in the Determination below.)

Determination

Based upon the above showing of fact, I hereby determine that the above described supplies cannot be acquired when needed in a satisfactory quality and sufficient quantity grown or produced in the United States or its possessions at U.S. market prices.

Date:______________

___________________
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