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PART 49 – CONTRACT TERMINATIONS

SUBPART 49.0 – SCOPE

49.000-P - SCOPE OF PART

Part 49 provides guidelines for terminations of contracts for noncommercial items only.  See FAR 12.403(a) and DGPA 12.403-P for information addressing termination of commercial item contracts.

SUBPART 49.1--GENERAL PRINCIPLES

49.101 - AUTHORITIES AND RESPONSIBILITIES

   (a)  Termination of contracts is the responsibility of the contracting officer (see FAR 49.101(b)).  Contracts shall only be terminated when in the best interest of the Government.  Proposals to terminate shall specify termination costs, contract status, reason for termination and any other facts relevant to the termination.

       (1)  If the termination is to an award less than the Simplified Acquisition Threshold (SAT), the contracting officer shall review the termination to ensure it contains all necessary information, and then forward to Office of Counsel to be reviewed for legal sufficiency.

       (2)  If the termination is to a contract in excess of the SAT, then the Director, Office of Procurement Management, shall approve the termination, after review by the cognizant Contracting Support Team Chief and Office of Counsel.  (If either DSCP Europe or Pacific is processing a termination procedure, the termination shall be coordinated through the Contract Integrity Office (DSCP-PPI).

       (3)  In addition to the above, if the contract is administered outside of DSCP, then the Administrative Contracting Officer (ACO) shall be notified of pending termination actions and informed not to take any actions to waive the Government’s termination rights.  Information should also be solicited from the ACO to assist in the determination as to whether there are any excusable causes of delay or excuses for nonperformance.

   (b)  Whenever possible, unilateral purchase orders shall be cancelled in accordance with procedures at FAR 13.302-4.  

49.105-2 - RELEASE OF EXCESS FUNDS

For contracts retained for administration by DSCP, copies of all termination actions involving the release of excess funds shall be forwarded to the appropriate Defense Finance and Accounting Office.
SUBPART 49.4--TERMINATION FOR DEFAULT

49.402-3 - Procedure for default

   (a)  Termination for default is the exercise of the Government’s contractual right to completely or partially terminate a contract because of the contractor’s actual or anticipated failure to perform its contractual obligations.  The contracting officer must decide whether or not to terminate a contract for default within a reasonable time (this may vary by commodity but should not normally exceed thirty days) after the default occurs.  Contracting officers should not issue automatic delivery extensions “to preserve or re-establish the Government’s rights” merely because a period of thirty days has elapsed.  Judgment in light of the facts of each case must be exercised.  If there is any question regarding the Government’s right to terminate, the case should be elevated above the contracting officer level, with referral to the Office of Counsel as necessary.

   (b)  The default clause provides that termination for default may be initiated when the contractor fails to meet the delivery schedule.  FAR 49.607(b) provides a generally accepted format for a show cause notice.  A show cause notice is normally issued prior to initiation of termination for default.  The response may provide the contracting officer with information sufficient to determine whether excusable causes of delay exist.

       (1)  The show cause notice must contain a due date for the contractor’s reply and must be sent Certified Mail – Return Receipt Requested (or other traceable means that allows for receipt verification).  The notice should also contain fax and email information.

       (2)  When a show cause notice is sent to a small business, a copy of the letter shall be sent to:

            (i)  Small Business Office,

            (ii)  Small Business Administration (SBA) representative,

            (iii)  the cognizant SBA Regional Office in which the firm is located.

       (3)  If the contractor’s response to the show cause notice does not indicate an excusable delay, one which arose out of causes beyond the contractor’s control and without the fault or negligence of the contractor (see FAR 49.401(b)), the contracting officer shall issue a Notice of Termination in accordance with FAR 49.402-3(g).

   (c)  The default clause also provides that the termination action may be initiated when a contractor fails to make progress so as to endanger the performance of the contract in accordance with the contract’s terms, such as an inexcusable delay indicated in a production progress report.    

       (1)  The contractor shall be given written notice (Cure Notice) specifying the failure and a period of not less than ten days in which to correct the failure or propose an acceptable correction for the failure.  FAR 49.607(a) contains the format for the Cure Notice, which may be used prior to initiating a formal termination notice.

       (2)  When a Cure Notice is issued to a small business, copies of the notice shall be furnished as set forth in (b)(2) above.

       (3)  Unless the contractor has demonstrated that the failure to perform has been or will be corrected in an acceptable manner, the contracting officer may issue a Notice of Termination at the end of the ten-day “cure” period.

   (d)  The above-referenced formats should be modified to suit the particular circumstances of the termination action at hand; however, any Notice of Termination for Default must contain all the information set forth in FAR 49.402-3(g) and must clearly specify the contractor’s right to appeal the decision (see FAR 33.2 and FAR 52.233-1).

   (e)  The contracting officer may delegate authority to the ACO to issue the Cure Notice and/or Show Cause Notice.  Timely follow-through on all actions should be taken.  When the contracting officer sends the notice to the contractor, copies must be sent to the cognizant Defense Contract Management Agency (DCMA) office.

49.402-4 - Procedure in lieu of termination for default 

   (a)  See FAR 49.402-3(j) for policy concerning a determination of excusable delay.

   (b)  Regarding extension of delivery period, the contracting officer shall make a determination that it is in the Government’s best interest to terminate the contract or pursue an extension with appropriate consideration.

   (c)  Assistance in determining consideration in lieu of termination is explained at DGPA 43.103-P1.   

   (d)  Any extension of contract delivery schedule for inexcusable reasons requires the approval of the Commodity Branch Chief to assure the extension is in accordance with the default clause of the contract and is in the best interest of the Government.  Care must be taken to ensure contract delivery schedules are not waived.  Accordingly, proposed extensions of the contract delivery schedule made under this subparagraph shall also be presented to the Chief of the cognizant Contracting Support Team for review and concurrence within 30 days of the date the contract becomes delinquent.  The recommendation of the contracting officer shall include a statement indicating the current supply position of the item involved and the determination that no termination, partial or full, should be executed.  

49.402-5 - Memorandum by the contracting officer

When a contract is terminated for default, the contracting officer must prepare a memorandum for the contract file stating the rationale for his/her decision.  The following information should be detailed in this memorandum:

   (a)  contract number and date;

   (b)  any modification made to the original contract;

   (c)  a brief chronology of the events leading to the default action, including the specific failure of the contractor and the excuses for the failure;

   (d)  the availability of the supplies from the other sources;

   (e)  the urgency of the need for the supplies and the period of time required to obtain them from other sources as compared to the delivery time that could be obtained from the contractor considered for termination;

   (f)  the degree of essentiality of the contractor to the defense acquisition process and the effect of a termination for default upon the contractor’s capability as a supplier under other contracts;

   (g)  the effect of a termination on the contractor’s ability to liquidate guaranteed loans, progress payments, or advance payments;

   (h)  any other pertinent facts and circumstances. 

49.402-6 - Repurchase against contractor's account

   (a)  Where excess cost resulting from repurchase action is to be charged to the defaulted contractor, a letter shall be prepared citing the following:

       (1)  excess costs and how they were determined 

       (2)  a demand for monies due the Government over and above any withholdings with a statement that any such monies not paid within 30 days of the demand will bear interest at the current rate established by the Secretary of the Treasury pursuant to Public Law 92-41 (see DGPA 32.610/FAR 32.610).

       (3)  a statement concerning the contractor’s appeal rights under the Disputes clause (see FAR 33.211).

       (4)  a statement reserving the rights and remedies provided by law to assess any other costs or damages that may be ascertained at a later date.  The letter shall be mailed to the contractor via certified mail, return receipt requested (or other traceable means that allows for receipt verification).  Contracting officers will assure that duplicate copies are not distributed to the contractor.

       (5)  Also, see DGPA 32.6/FAR 32.6 concerning collection of debts due to the Government.

   (b)  The receipt of the contractor’s appeal (see DGPA 33.212) to a termination action does not justify delaying the determination of excess repurchase costs, the execution of the letter required in (a) above, or the issuance of a demand for any monies due the Government.  When such notices of appeal are received, they shall be forwarded immediately to the Office of Counsel, along with copies of other pertinent documents.

   (c)  At the time the Cure Notice or Show Cause Notice is sent to the contractor, the contract specialist should inform supply personnel that a termination for default is being initiated.  If there is no longer a need for the material solely because there has been a change in customer requirements, (and not merely because the material was procured in a buy around action), the contract specialist should issue a no cost cancellation.

   (d)  If supply personnel advise that the material has already been procured via a buy around action or that it will be/is being repurchased, the contract specialist should prepare a Termination for Default and send it to the Office of Counsel for review.  Upon completion of review, the termination will be returned to the contract specialist for release to the contractor.

       (1)  Contract specialists should obtain from supply personnel the award number (PR number in the case of a reprocurement still in progress), date of award, delivery date, NSN, unit price, and quantity applicable to the termination action.

       (2)  The information in (d) (1) above will be used to determine the reprocurement costs to be assessed against the defaulted contractor.

   (e)  Reprocurement Action

       (1)  Types of reprocurement costs:

            (i)  Excess costs – the difference between the cost of the supplies terminated and the cost of the same or similar supplies under the reprocurement contract.  If the procured quantity exceeds the terminated quantity, the terminated contractor is liable for excess costs only for the quantity terminated.

            (ii)  Administrative costs – the costs incurred by the Government in processing the reprocurement action; these costs are in addition to excess costs and are assessed even if there are no excess costs.

       (2)  The following conditions must be met in order for the defaulted contractor to be liable for the excess costs of reprocurement:

            (i)  the reprocured material must be the same as or similar to, and the quantity must be equal to or less than, that involved in the termination;

            (ii)  the Government must have actually incurred excess costs;

            (iii)  the Government must reprocure within a reasonable time of the default and obtain a reasonable price in order to minimize any excess costs.

       (3)  The contracting officer should exercise sound business judgment in awarding the repurchase contract, seeking to maximize competition to the extent practicable given the particular features of the procurement, e.g., market availability, supplier capabilities, and the supply situation.

            (i)  It is important that repurchase procurements be processed expeditiously and carefully monitored by CBUs.  Each CBU is responsible for developing its own monitoring system. 

       (4)  Route the public interest determinations through the Contracting Support Team and the Office of Counsel prior to the Director, Office of Procurement Management, for approval (see DLAD 49.402-6(b)).  Also see this DLAD citation in the event that the lower offeror is the defaulted small business or another small business.  In this case, consult the Small Business Office.    

SUBPART 49.70 – SPECIAL TERMINATION REQUIREMENTS

49.7000 - Terminated Contracts with Canadian Commercial    Corporation
See DFARS 249.7000 for procedures unique to terminating contracts involving the Canadian Commercial Corporation.

