CLASS WAIVER

FOR THE INCLUSION OF 

PROVISIONS/CLAUSES IN PRIME VENDOR COMMERCIAL ACQUISITIONS

INCONSISTENT WITH CUSTOMARY COMMERCIAL PRACTICES

     Market research indicates the use of the solicitation provisions/contract clauses described below are inconsistent with customary practices for acquiring commercial subsistence items, however, are necessary to ensure the Government’s needs are met.

     In accordance with FAR and DLAD 12.302(c), I hereby approve this class waiver to include (by addendum) the following additional solicitation provisions/contract clauses in commercial acquisitions for subsistence items for the period __________ to __________.  See attached for supporting documentation.

     1.  52.215-9002
-  Socioeconomic Proposal

     2.  52.215-9003
-  Socioeconomic Support Evaluation

     3.  52.217-9P12
-  Option for Indefinite-Delivery, Indefinite-Quantity Contract

                                       Term Extension

     4.  52.217-9P13
-  Evaluation of Options—Source Selection for an

                                       Indefinite-Delivery, Indefinite-Quantity Contract

     5.  52.219-16
-  Liquidated Damages--Subcontract Plan

     6.  52.219-9002 
-  DLA Mentoring Business Agreements (MBA) Program

     7.  52.219-9003 
-  DLA Mentoring Business Agreements (MBA)

                                       Performance

     8.  52.246-9P31     -  Sanitary Conditions

APPROVED:  __________________________________            Date:  ___________



 XXXXXXXXXXXXXXXXXXXXXXX



(One level above the Contracting Officer)

Attachment

SUPPORTING DOCUMENTATION

 FOR 

PRIME VENDOR CLASS WAIVER

1.  52.215-9002, Socioeconomic Proposal

     Although there are state, prison, and school contracts that do require some level of small and small disadvantaged business participation, Industry’s participation on the socioeconomic level for these customers is less formal than DLA and does not require such strict monitoring.  It is DLA Policy to include this provision in all solicitations for contracts which use source selection procedures when the estimated value exceeds $500,000 (DLAD 15.605(b) 1) (90)).  It is DLA’s policy as a Government Agency, to maximize the participation of small business concerns in all our acquisition programs.  DLA recognizes Small, Small Disadvantaged, and Women Owned Small Businesses are vital to this nation’s economy and our industrial base.  Thus, DLA is aggressively seeking out new small business sources of supply to partner with, so they can successfully participate in our reengineered acquisition programs.

2.  52.215-9003, Socioeconomic Support Evaluation

     Same as 1. above.

3.  52.217-9P12, Option for Indefinite-Delivery, Indefinite-Quantity Contract

     Term Extension
     Research indicates that this clause is inconsistent with customary commercial practice.  Overall, options used by industry are bilateral agreements and may be terminated by either party at anytime.  However, the agreements usually contain a minimum 30-day notice for termination.  Prior to the end of the contract option, two things occur:  (1) review of the contractor’s contract performance, and (2) price negotiation.  The prime vendor contracts in general, are multi-year contracts with 4 one-year mandatory options.  The contracting officer considers and evaluates upfront as a part of the determining the overall “best value” to the Government, the base and option years, the contractor’s performance, and pricing.  Under the Government contracts, it is the unilateral right of the Government to invoke the option provision.  The option provision acceptance is mandatory for the contractor.  It is in the best interest of the Government, for efficiency reasons to have the contractor commit to the option years.  This commitment will ensure the Government does not have to reprocure due to the contractor’s refusal to continue to perform on the additional years of the contract.
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4.  52.217-9P13, Evaluation of Options--Source Selection for an Indefinite-
     Delivery, Indefinite-Quantity Contract

     Same as 3. above.

5.  52.219-16, Liquidated Damages--Subcontracting Plan

     There are no such conditions that exist in industry.   This clause is used in conjunction with FAR 52.219-9, Small Business Subcontracting Plan (FAR 19.708(b)(2).  The use of small business subcontractors to the maximum practical extent in government contracts is a matter of national interest with both social and economic benefits.  This clause provides checks and balances during contract performance by authorizing the Contracting Officer to assess liquidated damages when a prime contractor fails to make a good faith effort to comply with the small business subcontracting goals set forth in its proposal.

6.  52.219-9002, DLA Mentoring Business Agreements (MBA) Program

     Although state contracts do require some participation with small business and small disadvantaged businesses, the state’s program requirements are not as structured as DLA’s.  It is DLA Policy to include this provision in all solicitation for long term contracting arrangements expected to exceed $500,000 per year (DLAD 19.9002).  The DLA MBA Program affords numerous Small Business, Small Disadvantaged Businesses, and Women-Owned Small Businesses the opportunity, through the prime contractor’s developmental assistance, to effectively participate in the DLA acquisition process.  The program assists these businesses in receiving better market share, improving their business processes, and generally contributing to their viability under long-term contracting arrangements with the DSCP prime contractor.  

7.  52.219-9003, DLA Mentoring Business Agreements (MBA) Performance

     Although state contracts do require some participation with small business and small disadvantaged businesses, the state’s program requirements are not as structured as DLA’s.  It is DLA Policy to include this clause in all solicitation for long term contracting arrangements expected to exceed $500,000 per year that include DLAD 52.219-9002, DLA Mentoring Business Agreements (MBA) Program (DLAD 19.9002).  The DLA MBA Program affords numerous Small Business, Small Disadvantaged Businesses, and Women-Owned Small Businesses the opportunity, through the prime contractor’s developmental assistance, to effectively participate in the DLA acquisition process.  The program assists these businesses in receiving better market share, improving their business processes, and generally contributing to their viability under long-term contracting arrangements with the DSCP prime contractor.  
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8.  52.246-9P31, Sanitary Conditions 

     “All food establishments and distributors are subject to the sanitary approval and surveillance considered necessary by the Armed Forces”, see Joint Services Regulation AR 40-657/NASUPINST 4355.4F/MCO P10110.31G, signed by Togo D. West, Jr., Secretary of the Army, D.E. Hickman (USN), Commander, Navy Supply Systems Command, and Joseph D. Stewart (USMC), Deputy Chief of Staff for Installations and Logistics.  In essence, having food establishments sanitarily approved provides the Military Services a level of assurance that foods procured from these facilities are wholesome.  Where factors such as readiness are key to the success of our Armed Forces, commercial requirements are not stringent enough to ensure that food producers are manufacturing product to the highest standards and will not pose a possible threat to the health of their members.
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