PRESCRIPTIONS

FOR

FAR CLAUSES CONTAINED IN FAR CLAUSE 52.212-5(b) and (c)

Prescriptions describe the circumstances under which clauses should be incorporated in solicitations and/or contracts.

FAR Clause 52.212-5 entitled “Contract Terms and Conditions Required to Implement Statutes or Executive Orders--Commercial Items”, incorporates by reference only those clauses required to implement provisions of law or executive orders applicable to the acquisition of commercial items.

The contracting officer shall indicate which, if any, of the clauses cited in 52.212-5(b) or (c) are applicable to the specific acquisition.

The following prescriptions for the clauses contained in paragraphs (b) and (c) of 52.212-5 are provided to assist the contracting officer in selecting the appropriate clauses for commercial acquisitions.

CLAUSES AT 52.212-5 (b):

52.203-6

Restrictions on Subcontractor Sales to the Government, with Alternate I

     As prescribed in FAR 3.503-2:

     The contracting officer shall insert the clause at 52.203-6, Restrictions on Subcontractor Sales to the Government, in solicitations and contracts exceeding the simplified acquisition threshold.  For the acquisition of commercial items, the contracting officer shall use the clause with its Alternate I.

52.219-3

Notice of Total HUBZone Set-Aside
     As prescribed in FAR 19.1308(a):

     The contracting officer shall insert the clause 52.219-3, Notice of Total HUBZone Set-Aside, in solicitations and contracts for acquisitions that are set aside for HUBZone small business concerns under 19.1305 
or 19.1306 
.

52.219-4

Notice of Price Evaluation Preference for HUBZone Small Business Concerns

     As prescribed in FAR 19.1308(b):

     The contracting officer shall insert the clause at 52.219-4, Notice of Price Evaluation Preference for HUBZone Small Business Concerns, in solicitations and contracts for acquisitions conducted using full and open competition.  The clause shall not be used in acquisitions that do not exceed the simplified acquisition threshold.

52.219-5

Very Small Business Set-Aside
     As prescribed in FAR 19.905:

     Insert the clause at 52.219-5, Very Small Business Set-Aside, in solicitations and contracts if the acquisition is set aside for very small business concerns.

Alternate I of 52.219-5
     As prescribed in FAR 19.905(a):

     Insert the clause at 52.219-5 with its Alternate I--(1) In construction or service contracts; or (2) When the acquisition is for a product in a class for which the Small Business Administration has waived the nonmanufacturer rule (see 19.102(f)(4) and (5)
).

Alternate II of 52.219-5
     As prescribed in FAR 19.905(b):

     Insert the clause at 52.219-5 with its Alternate II when Alternate I does not apply, the acquisition is processed under simplified acquisition procedures, and the total amount of the contract does not exceed $25,000.

52.219-6

Notice of Total Small Business Set-Aside 

     As prescribed in FAR 19.508(c):

     The contracting officer shall insert the clause at 52.219-6, Notice of Total Small Business Set-Aside in solicitations and contracts involving total small business set-asides.

Alternate I of 52.219-6

     As prescribed in FAR 19.508(c):

     The clause at 52.219-6 with its Alternate I will be used when the acquisition is for a product in a class for which the Small Business Administration has waived the nonmanufacturer rule (see 19.102(f)(4) and (5)).

Alternate II of 52.219-6

     As prescribed in FAR 19.508(c):

     Use the clause at 52.219-6 with its Alternate II when including FPI in the competition in accordance with 19.504
.

52.219-7

Notice of Partial Small Business Set-Aside 

     As prescribed in FAR 19.508(d):

     The contracting officer shall insert the clause at 52.219-7, Notice of Partial Small Business Set-Aside in solicitations and contracts involving partial small business set-asides.

Alternate I of 52.219-7

     As prescribed in FAR 19.508(d):

     The clause at 52.219-7 with its Alternate I will be used when the acquisition is for a product in a class for which the Small Business Administration has waived the nonmanufacturer rule (see 19.102(f)(4) and (5)).

Alternate II of 52.219-7

     As prescribed in FAR 19.508(d):

     Use the clause at 52.219-7 with its Alternate II when including FPI in the competition in accordance with 19.504
.

52.219-8

Utilization of Small Business Concerns
     As prescribed in FAR 19.708(a):

     Insert the clause at 52.219-8, Utilization of Small Business Concerns, in solicitations and contracts when the contract amount is expected to exceed the simplified acquisition threshold unless--(1) A personal services contract is contemplated (see 37.104
); or (2) The contract, together with all of its subcontracts, will be performed entirely outside of the United States and its outlying areas.
52.219-9

Small Business Subcontracting Plan
     As prescribed in FAR 19.708(b):

     (1) Insert the clause at 52.219-9, Small Business Subcontracting Plan, in solicitations and contracts that offer subcontracting possibilities, are expected to exceed $500,000 ($1,000,000 for construction of any public facility), and are required to include the clause at 52.219-8, Utilization of Small Business Concerns, unless the acquisition is set aside or is to be accomplished under the 8(a) program.
     (2) Insert the clause at 52.219-16, Liquidated Damages--Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9, Small Business Subcontracting Plan.

Alternate I of 52.219-9

     As prescribed in FAR 19.708(b):

     When contractracting by sealed bidding rather than by negotiation, the contracting officer shall use 52.219-9 with its Alternate I.

     Insert the clause at 52.219-16, Liquidated Damages--Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9 with its Alternate I.

Alternate II of 52.219-9

     As prescribed in FAR 19.708(b):

     When contracting by negotiation, and subcontracting plans are required with initial proposals as provided for in 19.705-2(d)
, the contracting officer shall use 52.219-9 with its Alternate II.

     Insert the clause at 52.219-16, Liquidated Damages--Subcontracting Plan, in all solicitations and contracts containing the clause at 52.219-9 with its Alternate II.

52.219-14

Limitations on Subcontracting
     As prescribed in FAR 19.508(e):

     The contracting officer shall insert the clause at 52.219-14, Limitations on Subcontracting, in solicitations and contracts for supplies, services, and construction, if any portion of the requirement is to be set aside for small business and the contract amount is expected to exceed $100,000.

     As prescribed in FAR 19.811-3(e):

     The contracting officer shall insert the clause at 52.219-14, Limitations on Subcontracting, in any solicitation and contract resulting from Subpart 19.8, Contracting with the Small Business Administration (The 8(a) Program).

52.219-23

Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns
     As prescribed in FAR 19.1104:

     Insert the clause at 52.219-23, Notice of Price Evaluation Adjustment for Small Disadvantaged Business Concerns, in solicitations and contracts when the circumstances in 19.1101 
and 19.1102 
apply.  If a price evaluation adjustment is authorized on a regional basis, the clause shall be included in the solicitation even if the place of performance is outside an authorized region.  The contracting officer shall insert the authorized price evaluation adjustment factor.

Alternate I to 52.219-23

     As prescribed in FAR 19.1104:

     The clause at 52.219-23 shall be used with its Alternate I when the contracting officer determines that there are no small disadvantaged business manufacturers that can meet the requirements of the solicitation.  

52.219-25

Small Disadvantaged Business Participation Program--Disadvantaged Status and Reporting
          As prescribed in FAR 19.1204(b):

          The contracting officer shall insert the clause at 52.219-25, Small Disadvantaged Business Participation Program--Disadvantaged Status and Reporting, in solicitations and contracts that consider the extent of participation of SDB concerns in performance of the contract.

52.219-26

Small Disadvantaged Business Participation Program--Incentive Subcontracting
     As prescribed in FAR 19.1204(c):

     The contracting officer may, when contracting by negotiation, insert in solicitations and contracts containing the clause at 52.219-25, Small Disadvantaged Business Participation Program--Disadvantaged Status and Reporting, a clause substantially the same as the clause at 52.219-26, Small Disadvantaged Business Participation Program--Incentive Subcontracting, when authorized (see 19.1203
).  The contracting officer may include an award fee provision in lieu of the incentive; in such cases, however, the contracting officer shall not use the clause at 52.219-26.

52.219-27

Notice of Total Service-Disabled Veteran-Owned Small Business Set-Aside
     As prescribed in FAR 19.1407:

     The contracting officer shall insert the clause 52.219-27, Notice of Total Service-Disabled Veteran-Owned Small Business Set-Aside, in solicitations and contracts for acquisitions under FAR 19.1405, Service-Disabled Veteran-Owned Small Business Set-Aside Procedures, and FAR 19.1406, Sole Source Awards to Service-Disabled Veteran-Owned Small Business Concerns.

52.222-3

Convict Labor
     As prescribed in FAR 22.202:

     Insert the clause at 52.222-3, Convict Labor, in solicitations and contracts above the micro-purchase threshold, when the contract will be performed in the United States, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam or the Virgin Islands; unless—(a) The contract will be subject to the Walsh-Healey Public Contracts Act (see FAR Subpart 22.6
), which contains a separate prohibition against the employment of convict labor; (b) The supplies or services are to be purchased from Federal Prison Industries, Inc. (see FAR Subpart 8.6
); or (c) The acquisition involves the purchase, from any State prison, of finished supplies that may be secured in the open market or from existing stocks, as distinguished from supplies requiring special fabrication.

52.222-19

Child Labor—Cooperation with Authorities and Remedies
     As prescribed in FAR 22.1505(b):

     Insert the clause at 52.222-19, Child Labor—Cooperation with Authorities and Remedies, in all solicitations and contracts for the acquisition of supplies that are expected to exceed the micro-purchase thresholds.

52.222-21

Prohibition of Segregated Facilities
     As prescribed in FAR 22.810(a)(1):

     When a contract is contemplated that will include the clause at 52.222-26, Equal Opportunity, the contracting officer shall insert the clause at 52.222-21, Prohibition of Segregated Facilities, in the solicitation and contract.

52.222-26

Equal Opportunity
     As prescribed in FAR 22.810(e):

     The contracting officer shall insert the clause at 52.222-26, Equal Opportunity, in solicitations and contracts (see 22.802
) unless the contract is exempt from all of the requirements of E.O. 11246 (see 22.807(a)
).
52.222-35

Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans

     As prescribed in FAR 22.1310(a)(1):

     Insert the clause at 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other eligible Veterans, in solicitations and contracts if the expected value is $25,000 or more, except when--(i) Work is performed outside the United States by employees recruited outside the United States, or (ii) The Deputy Assistant Secretary of Labor has waived, in accordance with 22.1305(a)
 or the head of the agency has waived, in accordance with 22.1305(b), 
all of the terms of the clause.

52.222-36

Affirmative Action for Workers with Disabilities

     As prescribed in FAR 22.1408(a):

     Insert the clause at 52.222-36, Affirmative Action for Workers with Disabilities, in solicitations and contracts that exceed or are expected to exceed $10,000, except when--(1) Both the performance of the work and the recruitment of workers will occur outside the United States, Puerto Rico, The Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands and Wake Island; or (2) The agency head has waived, in accordance with 22.1403(a)
 or 22.1403(b) 
all the terms of the clause.

52.222-37

Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans

     As prescribed in FAR 22.1310(b):

     Insert the clause at 52.222-37, Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans, in solicitations and contracts containing the clause at 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans.

52.223-9

Estimate of Percentage of Recovered Material Content for EPA-Designated Products
     As prescribed in FAR 23.406(b):

     Insert the clause at 52.223-9, Estimate of Percentage of Recovered Material Content for EPA-Designated Products, in solicitations and contracts exceeding $100,000 that include the provision at 52.223-4.

Alternate I to 52.223-9

     As prescribed in FAR 23.406(b):

     If technical personnel advise that estimates can be verified, use 52.223-9 with its Alternate I.

52.225-1

Buy American Act—Supplies
     Not Applicable to DSCP acquisitions 

52.225-3

Buy American Act—North American Free Trade Agreement—Israeli Trade Act
     Not Applicable to DSCP acquisitions 

52.225-5

Trade Agreements
     Not Applicable to DSCP acquisitions 

52.225-13

Restriction on Certain Foreign Purchases
     As prescribed in FAR 25.1103(a):

     Insert the clause at 52.225-13, Restrictions on Certain Foreign Purchases, in solicitations and contracts with a value exceeding $2,500, $7,500 for acquisitions as described in 13.201(g)(1)(i)
, or $15,000 for acquisitions as described in 13.201(g)(1)(ii)
, unless an exception applies.



52.225-15

Sanctioned European Union Country End Products

     Not Applicable to DSCP acquisitions 

52.225-16

Sanctioned European Union Country Services

     Not Applicable to DSCP acquisitions 

52.232-29

Terms for Financing of Purchases of Commercial Items
     As prescribed in FAR 32.206(b)(2):

     Insert the clause at 52.232-29, Terms for Financing of Purchases of Commercial Items, when the resultant contract will provide for contract financing.

52.232-30

Installment Payments for Commercial Items
     As prescribed in FAR 32.206(g):

     Contracting officers may insert the clause at 52.232-30 in solicitations and contracts in lieu of constructing a specific clause in accordance with FAR 32.206(b) through (e) 
if the contract action qualifies under the criteria at 32.202-1(b)
 and installment payments for the item are either customary or are authorized in accordance with agency procedures.

52.232-33

Payment by Electronic Funds Transfer--Central Contractor Registration

     As prescribed in FAR 32.1110(a)(1):

     The contracting officer shall insert the clause at 52.232-33, Payment by Electronic Funds Transfer--Central Contractor Registration, in solicitations and contracts that include the clause at 52.204-7 or an agency clause that requires a contractor to be registered in the CCR database and maintain registration until final payment, unless (i) Payment will be made through a third party arrangement (see 13.301 
and paragraph (d)
 of this section); or (ii) An exception listed in 32.1103(a) through (i)
 applies.

52.232-34

Payment by Electronic Funds Transfer--Other than Central Contractor Registration

     As prescribed in FAR 32.1110(a)(2):

     The contracting officer shall insert the clause at (i) 52.232-34, Payment by Electronic Funds Transfer--Other than Central Contractor Registration, in solicitations and contracts that require EFT as the method for payment but do not include the clause at 52.204-7, Central Contractor Registration, or a similar agency clause that requires the contractor to be registered in the CCR database.  (ii) (A) If permitted by agency procedures, the contracting officer may insert in paragraph (b)(1) of the clause, a particular time after award, such as a fixed number of days, or event such as the submission of the first request for payment.  (B) If no agency procedures are prescribed, the time period inserted in paragraph (b)(1) of the clause shall be ``no later than 15 days prior to submission of the first request for payment.''

52.232-36

Payment by Third Party

     As prescribed in FAR 32.1110(d):

     If payment under a written contract will be made by a charge to a Government account with a third party such as a Governmentwide commercial purchase card, then the contracting officer shall insert the clause at 52.232-36, Payment by Third Party, in solicitations and contracts.  Payment by a purchase card may also be made under a 

contract that does not contain the clause at 52.232-36, to the extent the contractor agrees to accept that method of payment.

52.239-1

Privacy or Security Safeguards

     As prescribed in FAR 39.107:

     The contracting officer shall insert a clause substantially the same as the clause at 52.239-1, Privacy or Security Safeguards, in solicitations and contracts for information technology which require security of information technology, and/or are for the design, development, or operation of a system of records using commercial information technology services or support services

52.247-64

Preference for Privately Owned U.S.-Flag Commercial Vessels

     As prescribed in FAR 47.507(a):

     The contracting officer shall insert the clause at 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels, in solicitations and contracts that may involve ocean transportation of supplies subject to the Cargo Preference Act of 1954.  (For application of the Cargo Preference Act of 1954, see 47.502(a)(3)
, 47.503(a)
, and 47.504
.)

Alternate I of 52.247-64
     As prescribed in FAR 47.507(a)(2):

     If an applicable statute requires, or if it has been determined under agency procedures, that the supplies to be furnished under the contracts must be transported exclusively in privately owned U.S.-flag commercial vessels (see 47.502(a)(1)
 and 47.503(b)
), use 52.247-64 with its Alternate I.

CLAUSES AT 52.212-5(c):

(Note that paragraph (c) clauses are used only for Service Solicitations/Contracts.)

52.222-41

Service Contract Act of 1965

     As prescribed in FAR 22.1006(a):

     The contracting officer shall insert the clause at 52.222-41, Service Contract Act of 1965, as amended, in solicitations and contracts if the contract is subject to the Act and is—(1) For over $2,500; or (2) For an indefinite dollar amount and the contracting officer does not know in advance that the contract amount will be $2,500 or less.

52.222-42

Statement of Equivalent Rates for Federal Hires

     As prescribed in FAR 22.1006(b):

     The contracting officer shall insert the clause at 52.222-42, Statement of Equivalent Rates for Federal Hires, in solicitations and contracts if the contract amount is expected to be over $2,500 and the Act is applicable.  (See 22.1016
.)

52.222-43

Fair Labor Standards Act and Service Contract Act--Price Adjustment (Multiple Year and Option Contracts)

     As prescribed in FAR 22.1006(c)(1):

     The contracting officer shall insert the clause at 52.222-43, Fair Labor Standards Act and Service Contract Act--Price Adjustment (Multiple Year and Option Contracts), or another clause which accomplishes the same purpose, in solicitations and contracts if the contract is expected to be a fixed-price service contract containing the clause at 52.222-41, Service Contract Act of 1965, as amended, and is a multiple year contract or is a contract with options to renew which exceeds the simplified acquisition threshold.  The clause may be used in contracts that do not exceed the simplified acquisition threshold.  The clause at 52.222-43, Fair Labor Standards Act and Service Contract Act--Price Adjustment (Multiple Year and Option Contracts), applies to both contracts subject to area prevailing wage determinations and contracts subject to the incumbent contractor’s collective bargaining agreement in effect during this contract’s preceding contract period (see 22.1002-2 
and 22.1002-3
).  Contracting officers shall ensure that contract prices or contract unit price labor rates are adjusted only to the extent that a contractor’s increases or decreases in applicable wages and fringe benefits are made to comply with the requirements set forth in the clauses at 52.222-43 (subparagraphs (c)(1), (2) and (3)), or 52.222-44 (subparagraphs (b)(1) and (2)).  (For example, the prior year wage determination required a minimum wage rate of $4.00 per hour.  The contractor actually paid $4.10.  The new wage determination increases the minimum rate to $4.50.  The contractor increases the rate actually paid to $4.75 per hour.  The allowable price adjustment is $.40 per hour.)

52.222-44

Fair Labor Standards Act and Service Contract Act--Price Adjustment

     As prescribed in FAR 22.1006(c)(2):

     The contracting officer shall insert the clause at 52.222-44, Fair Labor Standards Act and Service Contract Act--Price Adjustment, in solicitations and contracts if the contract is expected to be a fixed-price service contract containing the clause at 52.222-41, Service Contract Act of 1965, as amended, exceeds the simplified acquisition threshold, and is not a multiple year contract or is not a contract with options to renew.  The clause may be used in contracts that do not exceed the simplified acquisition threshold.  The clause at 52.222-44, Fair Labor Standards Act and Service Contract Act--Price Adjustment, applies to both contracts subject to area prevailing wage determinations and contracts subject to contractor collective bargaining agreements (see 22.1002-2 
and 22.1002-3
).

52.222-47

SCA Minimum Wages and Fringe Benefits Applicable to Successor Contract Pursuant to Predecessor Contractor Collective Bargaining Agreement (CBA)

     As prescribed in FAR 22.1006(d):

     The contracting officer shall insert the clause at 52.222-47, Service Contract Act (SCA) Minimum Wages and Fringe Benefits, if--(1) The clause at 52.222-41 applies; (2) The contract resulting from the solicitation succeeds a contract for substantially the same services to be performed in the same locality; (3) The incumbent contractor has negotiated or is negotiating a collective bargaining agreement with some or all of its service employees; and (4) All applicable Department of Labor wage determinations have been requested but not received.

     As prescribed in 22.1012-3(d)(1):

     If the contracting officer has not received a response from the Department of Labor within 60 days (or 30 days if a nonrecurring or unknown requirement), the contracting agency shall contact the Wage and Hour Division to determine when the wage 

determination or revision can be expected.  If the Department of Labor is unable to provide the wage determination or revision by the latest date needed to maintain the acquisition schedule, the solicitation/contract action should proceed according to the following instructions:  If a successorship/same locality/incumbent collective bargaining agreement situation exists, the contracting officer shall incorporate in the solicitation the wage and fringe benefit terms of the collective bargaining agreement, or the collective bargaining agreement itself, and the clause at 52.222-47, Service Contract Act (SCA) Minimum Wages and Fringe Benefits.  The contracting officer may incorporate the wage and fringe benefit terms of the collective bargaining agreement, or the collective bargaining agreement itself, in other contract actions such as the exercise of options in order to facilitate price adjustments in fixed-price type contracts (but see 22.1008-3(e) 
and 22.1013(a)
).
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FAR 19.1305


HUBZone Set-Aside Procedures.


     (a) A participating agency contracting officer shall set aside acquisitions exceeding the simplified acquisition threshold for competition restricted to HUBZone small business concerns when the requirements of paragraph (b) of this section can be satisfied.  The contracting officer shall consider HUBZone set-asides before considering HUBZone sole source awards (see 19.1306) or small business set-asides (see Subpart 19.5).


     (b) To set aside an acquisition for competition restricted to HUBZone small business concerns, the contracting officer must have a reasonable expectation that            (1) Offers will be received from two or more HUBZone small business concerns; and  (2) Award will be made at a fair market price.


     (c) A participating agency may set aside acquisitions exceeding the micro-purchase threshold, but not exceeding the simplified acquisition threshold, for competition restricted to HUBZone small business concerns at the sole discretion of the contracting officer, provided the requirements of paragraph (b) of this section can be satisfied.


     (d) If the contracting officer receives only one acceptable offer from a qualified HUBZone small business concern in response to a set aside, the contracting officer should make an award to that concern.  If the contracting officer receives no acceptable offers from HUBZone small business concerns, the HUBZone set-aside shall be withdrawn and the requirement, if still valid, set aside or small business concerns, as appropriate (see Subpart 19.5).


     (e) The procedures at 19.202-1 and, except for acquisitions not exceeding the simplified acquisition threshold, at 19.402 apply to this section.  When the SBA intends to appeal a contracting officer's decision to reject a recommendation of the SBA procurement center representative to set aside an acquisition for competition restricted to HUBZone small business concerns, the SBA procurement center representative shall notify the contracting officer, in writing, of its intent within 5 working days of receiving the contracting officer's notice of rejection.  Upon receipt of notice of SBA's intent to appeal, the contracting officer shall suspend action on the acquisition unless the head of the contracting activity makes a written determination that urgent and compelling circumstances, which significantly affect the interests of the Government, exist.  Within 15 working days of SBA's notification to the contracting officer, SBA shall file its formal appeal with the head of the contracting activity, or that agency may consider the appeal withdrawn.  The head of the contracting activity shall reply to SBA within 15 working days of receiving the appeal.  The decision of the head of the contracting activity shall be final.
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HUBZone Sole Source Awards


     (a) A participating agency contracting officer may award contracts to HUBZone small business concerns on a sole source basis without considering small business set-asides (see Subpart 19.5), provided--  (1) Only one HUBZone small business concern can satisfy the requirement; (2) Except as provided in paragraph (c) of this section, the anticipated price of the contract, including options, will not exceed--  (i) $5,000,000 for a requirement within the North American Industry Classification System (NAICS) codes for manufacturing; or  (ii) $3,000,000 for a requirement within any other NAICS code;  (3) The requirement is not currently being performed by a non-HUBZone small business concern; (4) The acquisition is greater than the simplified acquisition threshold (see Part 13); (5) The HUBZone small business concern has been determined to be a responsible contractor with respect to performance; and (6) Award can be made at a fair and reasonable price.


     (b) The SBA has the right to appeal the contracting officer's decision not to make a HUBZone sole source award.


     (c) The contracting officer may award contracts exceeding the limits in paragraph (a)(2) of this section to HUBZone small business concern on a sole source basis if the acquisition is conducted under the authority of the Homeland Security Act (Public Law 107-296, Sec. 856(b)) and (1) The acquisition is for supplies or services that, as determined by the head of the agency, are to be used to facilitate defense against or recovery from terrorism or nuclear, biological, chemical, or radiological attack; (2) The solicitation is issued, during the period of January 24, 2003, through November 24, 2003; and (3) There is either an approved 13.501 justification for sole source acquisition, or an approved 6.303 justification using one of the authorities at 6.302-1, 6.302-2, 6.302-6, or 6.302-7.
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(f) Any concern submitting a bid or offer in its own name, other than on a construction or service contract, that proposes to furnish an end product it did not manufacture (a "nonmanufacturer"), is a small business if it has no more than 500 employees, and--


          (4) In the case of acquisitions set aside for small business or awarded under section 8(a) of the Small Business Act, when the acquisition is for a specific product (or a product in a class of products) for which the SBA has determined that there are no small business manufacturers or processors in the Federal market, then the SBA may grant a class waiver so that a nonmanufacturer does not have to furnish the product of a small business.  For the most current listing of classes for which SBA has granted a waiver, contact an SBA Office of government Contracting.  A listing is also available on SBA’s Internet Homepage at � HYPERLINK http://www.sba.gov/gc ��http://www.sba.gov/gc�.  Contracting officers may request that the SBA waive the nonmanufacturer rule for a particular class of products.


          (5) Any concern which submits a bid or offer in its own name, other than on a construction or service contract, but which proposes to furnish a product which it did not itself manufacture, is deemed to be a small business when it has no more than 500 employees, and for a specific solicitation, a contracting officer may request a waiver of that part of the nonmanufacturer rule which requires that the actual manufacturer or processor be a small business concern if no known domestic small business manufacturers or processors can reasonably be expected to offer a product meeting the requirements of the solicitation.)
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(f) Any concern submitting a bid or offer in its own name, other than on a construction or service contract, that proposes to furnish an end product it did not manufacture (a "nonmanufacturer"), is a small business if it has no more than 500 employees, and--


          (4) In the case of acquisitions set aside for small business or awarded under section 8(a) of the Small Business Act, when the acquisition is for a specific product (or a product in a class of products) for which the SBA has determined that there are no small business manufacturers or processors in the Federal market, then the SBA may grant a class waiver so that a nonmanufacturer does not have to furnish the product of a small business.  For the most current listing of classes for which SBA has granted a waiver, contact an SBA Office of government Contracting.  A listing is also available on SBA’s Internet Homepage at � HYPERLINK http://www.sba.gov/gc ��http://www.sba.gov/gc�.  Contracting officers may request that the SBA waive the nonmanufacturer rule for a particular class of products.)


          (5) Any concern which submits a bid or offer in its own name, other than on a construction or service contract, but which proposes to furnish a product which it did not itself manufacture, is deemed to be a small business when it has no more than 500 employees, and for a specific solicitation, a contracting officer may request a waiver of that part of the nonmanufacturer rule which requires that the actual manufacturer or processor be a small business concern if no known domestic small business manufacturers or processors can reasonably be expected to offer a product meeting the requirements of the solicitation.)





�


19.504


When using competitive procedures in accordance with 8.602(b)(4), agencies shall include Federal Prison Industries, Inc. (FPI), in the solicitation process and consider a timely offer from FPI.
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          (5) Any concern which submits a bid or offer in its own name, other than on a construction or service contract, but which proposes to furnish a product which it did not itself manufacture, is deemed to be a small business when it has no more than 500 employees, and for a specific solicitation, a contracting officer may request a waiver of that part of the nonmanufacturer rule which requires that the actual manufacturer or processor be a small business concern if no known domestic small business manufacturers or processors can reasonably be expected to offer a product meeting the requirements of the solicitation.)





�


19.504


When using competitive procedures in accordance with 8.602(b)(4), agencies shall include Federal Prison Industries, Inc. (FPI), in the solicitation process and consider a timely offer from FPI.
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Personal Services Contracts:  (a) A personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor's personnel.  The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws. Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.  (b) Agencies shall not award personal services contracts unless specifically authorized by statute (e.g., 5 U.S.C. 3109) to do so.  (c) (1) An employer-employee relationship under a service contract occurs when, as a result of (i) the contract's terms or (ii) the manner of its administration during performance, contractor personnel are subject to the relatively continuous supervision and control of a Government officer or employee.  However, giving an order for a specific article or service, with the right to reject the finished product or result, is not the type of supervision or control that converts an individual who is an independent contractor (such as a contractor employee) into a Government employee.  (2) Each contract arrangement must be judged in the light of its own facts and circumstances, the key question always being:  Will the Government exercise relatively continuous supervision and control over the contractor personnel performing the contract.  The sporadic, unauthorized supervision of only one of a large number of contractor employees might reasonably be considered not relevant, while relatively continuous Government supervision of a substantial number of contractor employees would have to be taken strongly into account (see (d) below).  (d) The following descriptive elements should be used as a guide in assessing whether or not a proposed contract is personal in nature:  (1) Performance on site.  (2) Principal tools and equipment furnished by the Government.  (3) Services are applied directly to the integral effort of agencies or an organizational subpart in furtherance of assigned function or mission.  (4) Comparable services, meeting comparable needs, are performed in the same or similar agencies using civil service personnel.  (5) The need for the type of service provided can reasonably be expected to last beyond 1 year.  (6) The inherent nature of the service, or the manner in which it is provided, reasonably requires directly or indirectly, Government direction or supervision of contractor employees in order to --(i) Adequately protect the Government's interest;  (ii) Retain control of the function involved; or  (iii) Retain full personal responsibility for the function supported in a duly authorized Federal officer or employee.  (e) When specific statutory authority for a personal service contract is cited, obtain the review and opinion of legal counsel.  (f) Personal services contracts for the services of individual experts or consultants are limited by the Classification Act. In addition, the Office of Personnel Management has established requirements which apply in acquiring the personal services of experts or consultants in this manner (e.g., benefits, taxes, conflicts of interest).  Therefore, the contracting officer shall effect necessary coordination with the cognizant civilian personnel office.
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Determining the Need for a Subcontracting Plan:  The contracting officer must take the following actions to determine whether a proposed contractual action requires a subcontracting plan:  (d) In solicitations for negotiated acquisitions, the contracting officer may require the submission of subcontracting plans with initial offers, or at any other time prior to award.  In determining when subcontracting plans should be required, as well as when and with whom plans should be negotiated, the contracting officer must consider the integrity of the competitive process, the goal of affording maximum practicable opportunity for small business, veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business, small disadvantaged business, and women-owned small business concerns to participate, and the burden placed on offerors.
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A price evaluation adjustment for small disadvantaged business concerns shall be applied as determined by the Department of Commerce (see 19.201(b)).  Joint ventures may qualify provided the requirements set forth in 13 CFR 124.1002(f) are met.
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(a) The price evaluation adjustment shall be used in competitive acquisitions.  (b) The price evaluation adjustment shall not be used in acquisitions that--(1) Are less than or equal to the simplified acquisition threshold; (2) Are awarded pursuant to the 8(a) Program;  (3) Are set aside for small business concerns; or (4) Are set aside for HUBZone small business concerns.
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The contracting officer may encourage increased subcontracting opportunities in the SIC Major Groups as determined by the Department of Commerce for SDB concerns in negotiated acquisitions by providing monetary incentives.  Monetary incentives shall be based on actual achievement as compared to proposed monetary targets for SDB subcontracting.  The incentive subcontracting program is separate and distinct from the establishment, monitoring, and enforcement of SDB subcontracting goals in a subcontracting plan.
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Walsh-Healey Public Contracts Act.


22.602  Statutory Requirements.


     Except for the exemptions at 22.604, all contracts subject to the Walsh-Healey Public Contracts Act (the Act) (41 U.S.C. 35-45) and entered into by any executive department, independent establishment, or other agency or instrumentality of the United States, or by the District of Columbia, or by any corporation (all the stock of which is beneficially owned by the United States) for the manufacture or furnishing of materials, supplies, articles, and equipment (referred to in this subpart as supplies) in any amount exceeding $10,000, shall include or incorporate by reference the stipulations required by the Act pertaining to such matters as minimum wages, maximum hours, child labor, convict labor, and safe and sanitary working conditions.


22.603  Applicability.


     The requirements in 22.602 apply to contracts (including for this purpose, indefinite-delivery contracts, basic ordering agreements, and blanket purchase agreements) and subcontracts under Section 8(a) of the Small Business Act, for the manufacture or furnishing of supplies that--(a) Will be performed within the United States, Puerto Rico, or the Virgin Islands; (b) Exceed or may exceed $10,000; and (c) Are not exempt under22.604.


22.604  Exemptions.


22.604-1  Statutory Exemptions.


     Contracts for acquisition of the following supplies are exempt from the Act:  (a) Any item in those situations where the contracting officer is authorized by the express language of a statute to purchase "in the open market" generally (such as commercial items, see Part 12); or where a specific purchase is made under the conditions described in6.302-2 in circumstances where immediate delivery is required by the public exigency.  (b) Perishables, including dairy, livestock, and nursery products.  (c) Agricultural or farm products processed for first sale by the original producers.  (d) Agricultural commodities or the products thereof purchased under contract by the Secretary of Agriculture.


22.604-2  Regulatory Exemptions.


     (a) Contracts for the following acquisitions are fully exempt from the Act (see 41 CFR 50-201.603):  (1) Public utility services.  (2) Supplies manufactured outside the United States, Puerto Rico, and the U.S. Virgin Islands.  (3) Purchases against the account of a defaulting contractor where the stipulations of the Act were not included in the defaulted contract.  (4) Newspapers, magazines, or periodicals, contracted for with sales agents or publisher representatives, which are to be delivered by the publishers thereof.  (b) (1) Upon the request of the agency head, the Secretary of Labor may exempt specific contracts or classes of contracts from the inclusion or application of one or more of the Act's stipulations; provided, that the request includes a finding by the agency head stating the reasons why the conduct of Government business will be seriously impaired unless the exemption is granted.  (2) Those requests for exemption that relate solely to safety and health standards shall be transmitted to the  Assistant Secretary for Occupational Safety and Health, U.S. Department of Labor, Washington, DC 20210.  All other requests shall be transmitted to the Administrator of the Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210.


22.605  Rulings and Interpretations of the Act.


     (a) As authorized by the Act, the Secretary of Labor has issued rulings and interpretations concerning the administration of the Act (see 41 CFR 50-206).  The substance of certain rulings and interpretations is as follows:  (1) If a contract for $10,000 or less is subsequently modified to exceed $10,000, the contract becomes subject to the Act for work performed after the date of the modification.  (2) If a contract for more than $10,000 is subsequently modified by mutual agreement to $10,000 or less, the contract is not subject to the Act for work performed after the date of the modification.  (3) If a contract awarded to a prime contractor contains a provision whereby the prime contractor is made an agent of the Government, the prime contractor is required to include the stipulations of the Act in contracts in excess of $10,000 awarded for and on behalf of the Government for supplies that are to be used in the construction and equipment of Government facilities.  (4) If a contract subject to the Act is awarded to a contractor operating Government-owned facilities, the stipulations of the Act affect the employees of that contractor the same as employees of contractors operating privately owned facilities.  (5) Indefinite-delivery contracts, including basic ordering agreements and blanket purchase agreements, are subject to the Act unless it can be determined in advance that the aggregate amount of all orders estimated to be placed thereunder for 1 year after the effective date of the agreement will not exceed $10,000.  A determination shall be made annually thereafter if the contract or agreement is extended, and the contract or agreement modified if necessary.  


22.608  Procedures.


     (a) Award. When a contract subject to the Act is awarded, the contracting officer, in accordance with regulations or instructions issued by the Secretary of Labor and individual agency procedures, shall furnish to the contractor DOL publication WH-1313, Notice to Employees Working on Government Contracts.  (b) Breach of stipulation. In the event of a violation of a stipulation required under the Act, the contracting officer shall, in accordance with agency procedures, notify the appropriate regional office of the DOL, Wage and Hour Division (see22.609), and furnish any information available.


22.609  Regional Jurisdictions of the Department of Labor, Wage and Hour Division.


     Geographic jurisdictions of the following regional offices of the DoL, Wage and Hour Division, are shown here, and contracting officers should contact them in all situations required by this subpart, unless otherwise specified:  (a) The Region I and Region II office located in New York, New York, has jurisdiction for Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, New York, Puerto Rico, Rhode Island, Vermont, and the Virgin Islands.  (b) The Region III office located in Philadelphia, Pennsylvania, has jurisdiction for Delaware, the District of Columbia, Maryland, Pennsylvania, Virginia, and West Virginia.  (c) The Region IV office located in Atlanta, Georgia, has jurisdiction for Alabama, Florida, Georgia, Kentucky, Mississippi, North Carolina, South Carolina, and Tennessee.  (d) The Region V and Region VII office located in Chicago, Illinois, has jurisdiction for Illinois, Indiana, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, Ohio, and Wisconsin.  (e) The Region VI and Region VIII office located in Dallas, Texas, has jurisdiction for Arkansas, Louisiana, Montana, New Mexico, North Dakota, Oklahoma, South Dakota, Texas, Utah, and Wyoming.  (f) The Region IX and Region X office located in San Francisco, California, has jurisdiction for Alaska, Arizona, California, Guam, Hawaii, Idaho, Nevada, Oregon and Washington.


22.610  Contract Clause.


     The contracting officer shall insert the clause at 52.222-20, Walsh-Healey Public Contracts Act, in solicitations and contracts covered by the Act (see 22.603, 22.604, and 22.605).
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8.601  General.


     (a) Federal Prison Industries, Inc. (FPI), also referred to as UNICOR, is a self-supporting, wholly owned Government corporation of the District of Columbia.  (b) FPI provides training and employment for prisoners confined in Federal penal and correctional institutions through the sale of its supplies and services to Government agencies (18 U.S.C. 4121-4128).  (c) FPI diversifies its supplies and services to prevent private industry from experiencing unfair competition from prison workshops or activities.


8.602  Policy.


     (a) Agencies shall purchase required supplies of the classes listed in the Schedule of Products made in Federal Penal and Correctional Institutions (referred to in this subpart as "the Schedule") at prices not to exceed current market prices, using the procedures in this subpart.  (b) Subject to the priorities in 8.002 and 8.603, agencies are encouraged to use the facilities of FPI to the maximum extent practicable in purchasing --


(1) Supplies that are not listed in the Schedule, but that are of a type manufactured in Federal penal and correctional institutions; and (2) Services that are listed in the Schedule.  (c) If a supply not listed in the Schedule is of a type normally produced by Federal penal and correctional institutions, agencies are encouraged to suggest that FPI consider the feasibility of adding the item to its Schedule.


8.603  Purchase Priorities.


     (a) FPI and nonprofit agencies participating in the Javits-Wagner-O'Day (JWOD) Program (see Subpart 8.7) may produce identical supplies or services. When this occurs, ordering offices shall purchase supplies and services in the following priorities:  (1) Supplies.  (i) Federal Prison Industries, Inc. (41 U.S.C. 48).  (ii) JWOD participating nonprofit agencies.  (iii) Commercial sources.  (2) Services.  (i) JWOD participating nonprofit agencies.  (ii) Federal Prison Industries, Inc., or commercial sources.  (b) Supplies and services manufactured or performed by FPI are in strict conformity with Federal Specifications. These supplies and services are listed in the Schedule. Copies of the Schedule are available from Federal Prison Industries, Inc., Department of Justice, Washington, DC 20534.


8.604  Ordering Procedures.


     (a) Contracting officers shall order -- (1) Less-than-carload lots of common-use items (Schedule A of the Schedule) from the regional warehouses of GSA, unless it is more practical and economical to purchase directly from FPI; and (2) Carload lots of common-use items, and other items listed in the Schedule, from FPI.  (b) Contracting officers shall prepare orders to FPI using the procedures in the Schedule.  (c) When the contracting officer believes that the FPI price exceeds the market price, the matter may be referred to the cognizant product division identified in the Schedule or to the FPI Washington office for resolution.


8.605  Clearances.


     (a) Clearance is required from FPI before supplies on the Schedule are acquired from other sources, except when the conditions in 8.606 apply. FPI clearances ordinarily are of the following types:  (1) General or blanket clearances issued when classes of articles or services are not available from FPI.  (2) Formal clearances issued in response to requests from offices desiring to acquire, from other sources, supplies listed in the Schedule and not covered by a general clearance. Requests should be addressed to Federal Prison Industries, Inc., Department of Justice, Washington, DC 20534.  (b) Purchases from other sources because of a lower price are not normally authorized, and clearances will not be issued on this basis except as a result of action taken to resolve questions of price under8.604(c).  (c) Disputes regarding price, quality, character, or suitability of supplies produced by FPI are subject to arbitration as specified in 18 U.S.C. 4124.  The statute provides that the arbitration shall be conducted by a board consisting of the Comptroller General of the United States, the Administrator of General Services, and the President, or their representatives.  The decisions of the board are final and binding on all parties.


8.606  Exceptions.


     FPI clearances are not required when -- (a) Public exigency requires immediate delivery or performance; (b) Suitable used or excess supplies are available; (c) Purchases are made from GSA of less-than-carload lots of common-use items stocked by GSA (see Schedule A of the Schedule); (d) The supplies are acquired and used outside the United States; or (e) Orders are for listed items totaling $2500 or less.


8.607  Evaluating FPI performance.


     Agencies shall evaluate FPI contract performance in accordance with Subpart 42.15. Performance evaluations do not negate the requirements of 8.602 and 8.605, but they may be used to support a clearance request in accordance with 8.605.
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(a) Executive Order 11246, as amended, sets forth the Equal Opportunity clause and requires that all agencies--(1) Include this clause in all nonexempt contracts and subcontracts; and (2) Act to ensure compliance with the clause and the regulations of the Secretary of Labor to promote the full realization of equal employment opportunity for all persons, regardless of race, color, religion, sex, or national origin.  (b) No contract or modification involving new acquisition shall be entered into, and no subcontract shall be approved by a contracting officer, with a person who has been found ineligible by the Deputy Assistant Secretary for reasons of noncompliance with the requirements of E.O. 11246.  (c) No contracting officer or contractor shall contract for supplies or services in a manner so as to avoid applicability of the requirements of E.O. 11246.  (d) Contractor disputes related to compliance with its obligation shall be handled according to the rules, regulations, and relevant orders of the Secretary of Labor (see 41 CFR 60-1.1).








�PAGE \# "'Page: '#'�'"  ��22.807(a)


Under the following exemptions, all or part of the requirements of E.O. 11246 may be excluded from a contract subject to E.O. 11246:  (1) National security.  The agency head may determine that a contract is essential to the national security and that the award of the contract without complying with one or more of the requirements of this subpart is necessary to the national security.  Upon making such a determination, the agency shall notify the Deputy Assistant Secretary in writing within 30 days.  (2) Specific contracts.  The Deputy Assistant Secretary may exempt an agency from requiring the inclusion of one or more of the requirements of E.O. 11246 in any contract if the Deputy Assistant Secretary deems that special circumstances in the national interest so require.  Groups or categories of contracts of the same type may also be exempted if the Deputy Assistant Secretary finds it impracticable to act upon each request individually or if group exemptions will contributed to convenience in the administration of E.O. 11246.
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The Deputy Assistant Secretary for Federal Contract Compliance Programs, Department of Labor (Deputy Assistant Secretary of Labor), may waive any or all of the terms of the clause at 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans for--(1) Any contract if a waiver is in the national interest; or (2) Groups or categories of contracts if a waiver is in the national interest and it is--(i) Impracticable to act on each request individually; and (ii) Determined that the waiver will substantially contribute to convenience in administering the Act.
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(1) The head of the agency may waive any requirement in this subpart when it is determined that the contract is essential to the national security, and that its award without complying with such requirements is necessary to the national security.  Upon making such a determination, the head of a civilian agency shall notify the Deputy Assistant Secretary of Labor in writing within 30 days.
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The agency head, with the concurrence of the Deputy Assistant Secretary for Federal Contract Compliance of the U.S. Department of Labor (Deputy Assistant Secretary), may waive any or all of the terms of the clause at 52.222-36, Affirmative Action for Workers with Disabilities, for--(1) Any contract if a waiver is deemed to be in the national interest; or (2) Groups or categories of contracts if a waiver is in the national interest and it is--(i) Impracticable to act on each request individually; and (ii) Determined that the waiver will substantially contribute to convenience in administering the Act.
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(1) The head of a civilian agency, with the concurrence of the Deputy Assistant Secretary, or (2) the Secretary of Defense may waive any requirement in this subpart when it is determined that the contract is essential to the national security, and that its award without complying with such requirements is necessary to the national security.  Upon making such a determination, the head of a civilian agency shall notify the Deputy Assistant Secretary in writing within 30 days.
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For acquisitions of supplies or services that, as determined by the head of the agency, are to be used to facilitate defense against or recovery from terrorism or nuclear, biological, chemical, or radiological attack, the temporary micro-purchase thresholds are:  (i) $7,500 for acquisitions by or for any agency if the award is made from January 24, 2003, through November 24, 2003; and (ii) $15,000 for acquisitions by or for the Department of Defense if award is made and funds are obligated on or before September 30, 2003.
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For acquisitions of supplies or services that, as determined by the head of the agency, are to be used to facilitate defense against or recovery from terrorism or nuclear, biological, chemical, or radiological attack, the temporary micro-purchase thresholds are:  (i) $7,500 for acquisitions by or for any agency if the award is made from January 24, 2003, through November 24, 2003; and (ii) $15,000 for acquisitions by or for the Department of Defense if award is made and funds are obligated on or before September 30, 2003.
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Solicitation Provisions and Contract Clauses:  (b) Each contract financing clause shall include:  (1) A description of the (i) Computation of the financing payment amounts (see paragraph (c) of this section); (ii) Specific conditions of contractor entitlement to those financing payments (see paragraph (c) of this section); (iii) Liquidation of those financing payments by delivery payments (see paragraph (e) of this section); (iv) Security the contractor will provide for financing payments and any terms or conditions specifically applicable thereto (see 32.202-4); and (v) Frequency, form, and any additional content of the contractor's request for financing payment (in addition to the requirements of the clause at 52.232-29, Terms for Financing of Purchases of Commercial Items; and (2) Unless agency regulations authorize alterations, the unaltered text of the clause at 52.232-29,Terms for Financing of Purchases of Commercial Items.


(c) Computation of amounts, and contractor entitlement provisions.  (1) Contracts shall provide that delivery payments shall be made only for completed supplies and services accepted by the Government in accordance with the terms of the contract. Contracts may provide for commercial advance and commercial interim payments based upon a wide variety of bases, including (but not limited to) achievement or occurrence of specified events, the passage of time, or specified times prior to the delivery date(s).  The basis for payment must be objectively determinable.  The clause written by the contracting officer shall specify, to the extent access is necessary, the information and/or facilities to which the Government shall have access for the purpose of verifying the contractor's entitlement to payment of contract financing.  (2) If the contract is awarded using the offeror-proposed procedure at 32.205, the clause constructed by the contracting officer under paragraph (b)(1) of this section shall contain the following:  (i) A statement that the offeror's proposed listing of earliest times and greatest amounts of projected financing payments submitted in accordance with paragraph (d)(2) of the provision at 52.232-31, Invitation to Propose Financing Terms, is incorporated into the contract, and (ii) A statement that financing payments shall be made in the lesser amount and on the later of the date due in accordance with the financing terms of the contract, or in the amount and on the date projected in the listing of earliest times and greatest amounts incorporated in the contract.  (3) If the security accepted by the contracting officer is the contractor's financial condition, the contracting officer shall incorporate in the clause constructed under paragraph (b)(1) of this section the following -- (i) A statement that the contractor's financial condition has been accepted as adequate security for commercial financing payments; and (ii) A statement that the contracting officer may exercise the Government's rights to require other security under paragraph (c), Security for Government Financing, of the clause at 52.232-29, Terms for Financing of Purchases of Commercial Items, in the event the contractor's financial condition changes and is found not to be adequate security.  (d) Instructions for multiple appropriations.  If contract financing is to be computed for the contract as a whole, and if there is more than one appropriation account (or subaccount) funding payments under the contract, the contracting officer shall include, in the contract, instructions for distribution of financing payments to the respective funds accounts. Distribution instructions and contract liquidation instructions must be mutually consistent.  (e) Liquidation.  Liquidation of contract financing payments shall be on the same basis as the computation of contract financing payments; that is, financing payments computed on a whole contract basis shall be liquidated on a whole contract basis; and a payment computed on a line item basis shall be liquidated against that line item.  If liquidation is on a whole contract basis, the contracting officer shall use a uniform liquidation percentage as the liquidation method, unless the contracting officer obtains the concurrence of the cognizant payment office that the proposed liquidation provisions can be executed by that office, or unless agency regulations provide alternative liquidation methods.
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Policy:  (b) Authorization. Commercial interim payments and commercial advance payments may be made under the following circumstances -- (1) The contract item financed is a commercial supply or service; (2) The contract price exceeds the simplified acquisition threshold; (3) The contracting officer determines that it is appropriate or customary in the commercial marketplace to make financing payments for the item; (4) Authorizing this form of contract financing is in the best interest of the Government (see paragraph (e) of this subsection); (5) Adequate security is obtained (see 32.202-4); (6) Prior to any performance of work under the contract, the aggregate of commercial advance payments shall not exceed 15 percent of the contract price; (7) The contract is awarded on the basis of competitive procedures or, if only one offer is solicited, adequate consideration is obtained (based on the time value of the additional financing to be provided) if the financing is expected to be substantially more advantageous to the offeror than the offeror's normal method of customer financing; and (8) The contracting officer obtains concurrence from the payment office concerning liquidation provisions when required by 32.206 (e).
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(a) The Governmentwide commercial purchase card is authorized for use in making and/or paying for purchases of supplies, services, or construction.  The Governmentwide commercial purchase card may be used by contracting officers and other individuals designated in accordance with 1.603-3.  The card may be used only for purchases that are otherwise authorized by law or regulation.  (b) Agencies using the Governmentwide commercial purchase card shall establish procedures for use and control of the card that comply with the Treasury Financial Manual for Guidance of Departments and Agencies (TFM 4-4500) and that are consistent with the terms and conditions of the GSA Federal Supply Service Contract Guide for Governmentwide Commercial Purchase Card Service.  Agency procedures should not limit the use of the Governmentwide commercial purchase card to micro-purchases.  Agency procedures should encourage use of the card in greater dollar amounts by contracting officers to place orders and to pay for purchases against contracts established under Part 8 procedures, when authorized; and to place orders and/or make payment under other contractual instruments, when agreed to by the contractor.  See 32.1110(d) for instructions for use of the appropriate clause when payment under a written contract will be made through use of the card.  (c) The Governmentwide commercial purchase card may be used to—(1) Make micro-purchases; (2) Place a task or delivery order (if authorized in the basic contract, basic ordering agreement, or blanket purchase agreement); or (3) Make payments, when the contractor agrees to accept payment by the card.
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If payment under a written contract will be made by a charge to a Government account with a third party such as a Governmentwide commercial purchase card, then the contracting officer shall insert the clause at 52.232-36, Payment by Third Party, in solicitations and contracts.  Payment by a purchase car may also be made under a contract that does not contain the clause at 52.232-36, to the extent the contractor agrees to accept that method of payment.
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The Government shall provide all contract payments through EFT except if—(a) The office making payment under a contract that requires payment by EFT, loses the ability to release payment by EFT.  To the extent authorized by 31 CFR part 208, the payment office shall make necessary payments pursuant to paragraph (a)(2) of the clause at either 52.232-33 or 52.232-34 until such time as it can make EFT payments; (b) The payment is to be received by or on behalf of the contractor outside the United States and Puerto Rico (but see 32.1106(b)); (c) A contract is paid in other than United States currency (but see 32.1106(b)); (d) Payment by EFT under a classified contract (see 4.401) could compromise the safeguarding of classified information or national security, or where arrangements for appropriate EFT payments would be impractical due to security considerations; (e) A contract is awarded by a deployed contracting officer in the course of military operations, including, but not limited to, contingency operations as defined in 10 U.S.C. 101(a)(13), or a contract is awarded by any contracting officer in the conduct of emergency operations, such as responses to natural disasters or national or civil emergencies, if—(1) EFT is not known to be possible; or (2) EFT payment would not support the objective of the operation; (f) The agency does not expect to make more than one payment to the same recipient within a one-year period; (g) an agency’s need for supplies and services is of such unusual and compelling urgency that the Government would be seriously injured unless payment is made by a method other than EFT; (h) There is only one source for supplies and services and the Government would be seriously injured unless payment is made by a method other than EFT; or (i) Otherwise authorized by Department of the Treasury Regulations at 31 CFR part 208.
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The Cargo Preference Act of 1954 (46 U.S.C. 1241(b), which is Section 901(b) of the Merchant Marine Act).  Under this Act, Government agencies acquiring either within or outside the United States, supplies that may require ocean transportation shall ensure that at least 50 percent of the gross tonnage of these supplies (computed separately for dry bulk carriers, dry cargo liners, and tankers) is transported on privately owned U.S.-flag commercial vessels to the extent that such vessels are available at rates that are fair and reasonable for U.S.-flag commercial vessels.  This applies when the supplies are—(i) Acquired for the account of the United States; (ii) Furnished to, or for the account of, a foreign nation without provision for reimbursement; (iii) Furnished for the account of a foreign nation in connection with which the United States advances funds or credits, or guarantees the convertibility of foreign currencies; or (iv) Acquired with advance of funds, loans, or guaranties made by or on behalf of the United States.
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Except as stated in paragraph (b) of this section and in 47.504, the Cargo Preference Acts of 1904 and 1954 described in 47.502(a) apply to the following cargoes:  (1) Supplies owned by the Government and in the possession of—(i) The Government; (ii) A contractor; or (iii) A subcontractor at any tier.  (2) Supplies for use of the Government that are contracted for and require subsequent delivery to a Government activity but are not owned by the Government at the time of shipment.  (3) Supplies not owned by the Government at the time of shipment that are to be transported for distribution to foreign assistance programs, but only if these supplies are not acquired or contracted for with local currency funds (see 47.504(b)).
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Exceptions.  The policy and procedures in this subpart do not apply to the following:  (a) Shipments aboard vessels of the Panama Canal Commission or as required or authorized by law or treaty.  (b) Ocean transportation between foreign countries of supplies purchased with foreign currencies made available, or derived from funds that are made available, under the Foreign Assistance Act of 1961 (22 U.S.C. 2353).  (c) Shipments of classified supplies when the classification prohibits the use of non-Government vessels.  (d) Subcontracts for the acquisition of commercial items or commercial components (see 12.504(a)(1) and (a)(11)).  This exception does not apply to--(1) Grants-in-aid shipments, such as agricultural and food-aid shipments; (2) Shipments covered under 46 U.S.C. Appx 1241-1, such as those generated by Export-Import Bank loans or guarantees; (3) Subcontracts under-- (i) Government contracts or agreements for oceant transportation services; or (ii) Construction contracts; or (4) Shipments of commercial items that are-- (i) Items the contractor is reselling or distributing to the Government without adding value (see FAR 12.501(b)).  Generally, the contractor does not add value to the items when it subcontracts items for f.o.b. destination shipment; or (ii) Shipped in direct support of U.S. military-- (A) Contingency operations; (B) Exercises; or (C) Forces deployed in connection with United Nations or North Atlantic Treaty Organization humanitarian or peacekeeping operations.


FAR 12.501(b)


Nothing in this subpart shall be construed to authorize the waiver of any provision of law with respect to any subcontract if the prime contractor is reselling or distributing commercial items of another contractor without adding value.  This limitation is intended to preclude establishment of unusual contractual arrangements solely for the purpose of Government sales.


FAR 12.504


(a) The following laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components at any tier:  (1) 10 U.S.C. 2631, Transportation of Supplies by Sea (except for the types of subcontracts listed at 47.504(d)).
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 The policy of the United States regarding the use of U.S.-flag vessels is stated in the following acts:  (1) The Cargo Preference Act of 1904 (10 U.S.C. 2631), which requires the Department of Defense to use only U.S.-flag vessels for ocean transportation of supplies for the Army, Navy, Air Force, or Marine Corps unless those vessels are not available at fair and reasonable rates
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Government-owned supplies to be shipped commercially that are (1) in the possession of a department, a contractor, or a subcontractor at any tier and (2) for use of military departments shall be transported exclusively in privately owned U.S.-flag commercial vessels if such vessels are available at rates that are fair and reasonable for U.S.-flag commercial vessels.
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(a) The statement required under the clause at 52.222-42, Statement of Equivalent Rates for Federal Hires, (see 22.1006(b)) shall set forth those wage rates and fringe benefits that would be paid by the contracting activity to the various classes of service employees expected to be utilized under the contract if 5 U.S.C. 5332 (General Schedule—white collar) and/or 5 U.S.C. 5341 (Wage Board—blue collar) were applicable.  (b) Procedures for computation of these rates are as follows:  (1) Wages paid blue collar employees shall be the basic hourly rate for each class.  The rate shall be Wage Board pay schedule step two for nonsupervisory service employees and step three for supervisory service employees.  (2) Wages paid white collar employees shall be an hourly rate for each class.  The rate shall be obtained by dividing the general pay schedule step one biweekly rate by 80.  (3) Local civilian personnel offices can assist in determining and providing grade and salary data.
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Contractors performing on service contracts in excess of $2,500 to which no predecessor contractor’s collective bargaining agreement applies shall pay their employees at least the wages and fringe benefits found by the Department of Labor to prevail in the locality or, in the absence of a wage determination, the minimum wage set forth in the Fair Labor Standards Act.
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(a) Successor contractors performing on contracts in excess of $2,500 for substantially the same services performed in the same locality must pay wages and fringe benefits (including accrued wages and benefits and prospective increases) at least equal to those contained in any bonafide collective bargaining agreement entered into under the predecessor contract.  This requirement is self-executing and is not contingent upon incorporating a wage determination or the wage and fringe benefit terms of the predecessor contractor’s collective bargaining agreement in the successor contract.  This requirement will not apply if the Secretary of Labor determines—(1) After a hearing, that the wages and fringe benefits are substantially at variance with those which prevail for services of a similar character in the locality; or (2) That the wages and fringe benefits are not the result of arm’s length negotiations.  (b) Paragraphs in this Subpart 22.10 which deal with this statutory requirement and the Department of Labor’s implementing regulations are 22.1008-3, concerning applicability of this requirement and the forwarding of a collective bargaining agreement with a Notice (SF 98, 98a); 22.1010, concerning notification to contractors and bargaining representatives of procurement dates; 22.1012-3, explaining when a collective bargaining agreement will not apply due to late receipt by the contracting officer; and 22.1013 and 22.1021, explaining when the application of a collective bargaining agreement can be challenged due to a variance with prevailing rates or lack of arm’s length bargaining.
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Contractors performing on service contracts in excess of $2,500 to which no predecessor contractor’s collective bargaining agreement applies shall pay their employees at least the wages and fringe benefits found by the Department of Labor to prevail in the locality or, in the absence of a wage determination, the minimum wage set forth in the Fair Labor Standards Act.
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(a) Successor contractors performing on contracts in excess of $2,500 for substantially the same services performed in the same locality must pay wages and fringe benefits (including accrued wages and benefits and prospective increases) at least equal to those contained in any bonafide collective bargaining agreement entered into under the predecessor contract.  This requirement is self-executing and is not contingent upon incorporating a wage determination or the wage and fringe benefit terms of the predecessor contractor’s collective bargaining agreement in the successor contract.  This requirement will not apply if the Secretary of Labor determines—(1) After a hearing, that the wages and fringe benefits are substantially at variance with those which prevail for services of a similar character in the locality; or (2) That the wages and fringe benefits are not the result of arm’s length negotiations.  (b) Paragraphs in this Subpart 22.10 which deal with this statutory requirement and the Department of Labor’s implementing regulations are 22.1008-3, concerning applicability of this requirement and the forwarding of a collective bargaining agreement with a Notice (SF 98, 98a); 22.1010, concerning notification to contractors and bargaining representatives of procurement dates; 22.1012-3, explaining when a collective bargaining agreement will not apply due to late receipt by the contracting officer; and 22.1013 and 22.1021, explaining when the application of a collective bargaining agreement can be challenged due to a variance with prevailing rates or lack of arm’s length bargaining.
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Section 4(c) of the Act will not apply if the Secretary of Labor determines (1) after a hearing, that the wages and fringe benefits in the predecessor contractor’s collective bargaining agreement are substantially at variance with those which prevail for services of a similar character in the locality, or (2) that the wages and fringe benefits in the predecessor contractor’s collective bargaining agreement are not the result of arm’s length negotiations (see 22.1013 and 22.1021).  The Department of Labor (DOL) has concluded that contingent collective bargaining agreement provisions that attempt to limit a contractor’s obligations by means such as requiring issuance of a wage determination by the DOL, requiring inclusion of the wage determination in the contract, or requiring the Government to adequately reimburse the contractor, generally reflect a lack of arm’s length negotiations.
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Based on incumbent collective bargaining agreement.  (1) If wages, fringe benefits, or periodic increases provided for in a collective bargaining agreement vary substantially from those prevailing for similar services in the locality, the contracting officer shall immediately contact the agency labor advisor to consider instituting the procedures in 22.1021.  (2) If the contracting officer believes that an incumbent or predecessor contractor’s agreement was not the result of arm’s length negotiations, the contracting officer shall contact the agency labor advisor to determine appropriate action.
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